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Gentlemen: ' kN&R&AWCUMMH&ECOMMBQON
Enclosed for recordation under the provisions of
49 USC Section 11303(a) are the original and five counter-
parts of an Equipment Lease dated as of March 1, 1980 and of
a Security Agreement-Trust Deed dated as of March 1, 1980.
The general description of the railroad equipment
covered by the enclosed document is set forth in Schedule A
attached to this letter and made a part hereof.
The names and addresses of the parties are:
Lessor and Debtor: EFS Alpha, Inc.
164 Mason Street
. Greenwich, Connecticut 06830
Ns, 0“105A81.§. Lessee: Western Co-operative Fertilizers
APR 14 1980 (U.8.) Inc. _
Pate Phosphate Mine and Plant Office

Pes §. 5"0&/{3 P.O. Box 763

ICC Washington, D, o

Soda Springs, Idaho 83276

Security Trustee: The Connecticut Bank and
Trust Company
One Constitution Plaza
Hartford, Connecticut 06115

The undersigned is the Lessor mentioned in the
enclosed Equipment Lease as well as the Debtor mentioned in
the enclosed Security Agreement-Trust Deed and has knowledge
of the matters set forth therein.

Please return the original and four counterparts
of the Equipment Lease and the Security Agreement-Trust Deed
to the person presenting these documents.

Also enclosed is a check in the amount of $100.00
covering the required recording fee.

Very truly yours,

EFS ALPHA, INC.

Enclosures By g23%~§i%LcL&=;Dg
— v

1R YM%Mf
LESSOR AS AFORESAID
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SCHEDULE A

DESCRIPTION OF EQUIPMENT

DESCRIPTION AND ROAD MARKS 100 4,750 Cubic Foot Covered Hopper
OF ITEMS: Cars, Marked and Numbered MBFX
4500 through 4599 both inclusive,
complying with Manufacturer's
Specifications HC3-47A
Dated: September 1, 1978
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®ashington, B.L. 20423

OFFICE OF THE SECRETARY

EFS Alpha,Inc.
164 Mason Street
Greenwich,Connecticut 06830

Dear Sir:

The enclosed document {s) was recorded pursuant to the provi-

sions of Section 11303 of the Interstate Commerce Act,49 U.S.C.

11303, on  4/44/80 2t 9:25am » and assigned re-
recordation number (s). 11667 & 11668

Sincerely yours,

//j-—/w % /\’:1‘2 %(4&(7/?4/\")

Agdtha L. Mergetiovich
Secretary

Enclosure(s)
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EQUIPMENT LEASE

Dated as of March 1, 1980

Between

EFS ALPHA, INC.

And

LESSOR

WESTERN CO-OPERATIVE FERTILIZERS (U.S.) INC.

AY

LESSEE

(WCFL No. 80-1)
(100 Covered Hoppers)
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EQUIPMENT LEASE

THIS EQUIPMENT LEASE dated as of March 1, 1980 is between
EFS ALPHA, INC., a Delaware corporation (the "Lessor"), and
WESTERN CO-OPERATIVE FERTILIZERS (U.S.) INC., a Delaware corporation
(the "Lessee"). .

RECITALS:

—_— — — — v ——— — -

, A. Pursuant to a Purchase Order Assignment dated as
of March 1, 1980, the Lessee has assigned to the Lessor its right to
purchase the Equipment referred to below.

B. The Lessee and the Lessor intend to enter into a
Participation Agreement dated as of March 1, 1980 (the "Participation
Agreement") with The Connecticut Bank and Trust Company, as
security trustee (the "Security Trustee"), Western Co-operative
Fertilizers Limited (the "Guarantor") and the institutional investor
named Iin Schedule 2 thereto (the "Note Purchaser") providing for
the commitment of the Note Purchaser which, together with funds
provided by the Lessor will permit the Lessor to obtain the funds
necessary to purchase the equipment (collectively the "Equipment"
and individually an "Item of Equipment") described in Schedule
A hereto and made a part hereof. The Lessor wlll commit to advance
an amount equal to the Equity Percentage of the Purchase Price of
each Item of Equipment and the Note Purchaser will commit to purchase
the Secured Notes (the "Notes") of the Lessor in an amount equal
to the Debt Percentage of the Purchase Price of each Item of
Equipment and the Guarantor will commit to guarantee pursuant to
a Guaranty Agreement dated as of March 1, 1980 (the "Guaranty
Agreement"”) the due performance and observance by the Lessee in
a timely manner of each of the Lessee's obligations hereunder
and under the Participation Agreement. It 1is contemplated that
the Participation Agreement wlll provide that the Notes will be
secured by an assignment of certain of the Lessor's right, title
and Interest in and to this Lease and in and to the Equipment
pursuant to a Security Agreement-Trust Deed dated as of March 1,
1980 (the "Security Agreement”) from the Lessor to the Security
Trustee. Any capitalized term not defined herein shall have the
meaning specified in the Participation Agreement.

SECTION 1. LEASE AND DELIVERY OF EQUIPMENT.

l.1. Intent to Lease and Hire. Upon delivery of each
Jtem of Equipment by the mahufacturer thereof identified in
Schedule A hereto (hereinafter referred to as the "Manufacturer"),
the Lessee shall lease and let and the Lessor shall hire to the
Lessee such Item of Equipment for the rental and on and subject
to the terms and conditions herein set forth; provided that
anything in this Lease to the contrary notwithstanding, no Itenm




of Equipment shall be accepted and delivered hereunder except
concurrently with the payment therefor by the Lessor on a Closing
Date pursuant to the Participation Agreement.

1.2. Inspection and Acceptance. The Lessor will cause
each Item of Equipment to be tendered to the Lessee at the place
of delivery set forth in Schedule A. Upon such tender, the Lessee
will cause an inspector designated and authorized by the Lessee to
inspect the same, and, if such Item of Equipment is found to be in
good order, to accept delivery of such Item of Equipment and to
execute and deliver to the Lessor and the Manufacturer thereof a
Certificate of Acceptance (the "Certificate of Acceptance")
substantially in the form attached hereto as Schedule B with
respect to such Item of Equipment; provided, however, that the
Lessee shall not accept and the Lessor shall have no obligation
to lease any Item of Equipment delivered after the Outside Delivery
Date set forth in Schedule A or any Item of Equlpment having
a Purchase Price in excess of $49,000 or any Item of Equipment
with respect to which payment therefor would cause the Purchase
Price for all Equipment to exceed $4,900,000.

1.3. Certificate of Acceptance. The Lessee's execution
and delilvery of a Certificate of Acceptance with respect to each
Item of Equipment pursuant to Section 1.2 hereof shall conclusively
establish that, as between the Lessor and the Lessee, but without
limiting or otherwise affecting the Lessee's or the Lessor's rights,
if any, against the Manufacturer thereof, such Item of Equipment is
acceptable to and accepted by the Lessee under this Lease, notwith-
standing any defect with respect to design, manufacture, condition
or in any other respect, and that such Item of Equlpment 1s in good
order and condition and conforms to the specifications applicable
thereto and to all applicable United States Department of
Transportation, Interstate Commerce Commission and applicable
Canadian government regulatory or agency requirements and specifica-
tions, 1f any, and to all standards recommended by the ‘Association
of American Rallroads applicable to new railroad equipment of
the character of the Equlpment as of the date of this Lease.

SECTION 2. RENTALS AND PAYMENT DATES.

2.1. Rent for Equipment. The Lessee agrees to pay the
Lessor the following rent for each Item of Equipment:

(a) Interim Rental.

(1) On the Cut-0Off Date (as defined in
Section 2.2(g) of the Participation Agreement),
an amount equal to the accrued interest on the
portion of the Notes then being prepaid pursuant
to Section 2.2(g) of the Participation Agreement;

(11) On the Term Lease Commencement Date
(as hereinafter defined), an amount equal to

—2—



interest accrued at the rate of 13% per annum

on the respective sums disbursed by the Security
Trustee out of the Escrow Fund on the various
Closing Dates, in each case from and including
the Deposit Date (as defined in the Partici-
pation Agreement) to, but not including, the
Closing Date on which such sum was so disbursed;
and '

(111) On the Term Lease Commencement Date
(as hereinafter defined) for each Item of Equip-
ment, an amount per day equal to 0.029007% of the
Purchase Price of such Item for the period, if any,
from and including the Closing Date for such
Item to, but not including, the earlier of
(x) the first day of the month next succeeding
the month in which the final Closing Date
occurs or (y) July 1, 1980 (the earlier of
such dates belng the "Term Lease Commencement
Date").

The amounts referred to in clauses (1) through (i1ii) above are
hereinafter sometimes referred to as "Interim Rental."

(b) Fixed Rental. For each Item of Equipment, 68
quarterly installments of fixed rental (the "Fixed Rental"),
payable in arrears, each in an amount equal to 2.610619%
of the Purchase Price thereof; and

(¢) Supplemental Rental. In addition to the Rental
Payments to be made pursuant to subsections (a) and (b)
above, the Lessee, upon presentation of invoices therefor,
will pay as supplemental rental amounts equal to the following:

(1) The amount of any payment required to
be made by the Lessor pursuant to Section 2.2(e)
of the Participation Agreement as a result of any
loss, llability or expense arising out of or
resulting from the Investments made pursuant to
sald Section, including, but not limited to, any
deficliency 1n respect thereof;

(11) The amount of all annual (but not initial)
fees and expenses of the Security Trustee under the
Security Agreement;

(111) All expenses incurred by the Lessor (other
than the initial fees and expenses of the Security
Trustee under the Security Agreement) in order to
comply with its obligations under the Security
Agreement; and

(iv) In the event that less than 100 Items of

Equipment are purchased and leased as contemplated by
the Participation Agreement, an amount equal to the

-3-



product of (x) the amount of expenses incurred and
paid by the Lessor pursuant to Section 2.7 of the

Participation Agreement times (y) a fraction of
which the numerator shall be 100 less the number of

Items actually so purchased and leased
and the denominator shall be 100;

provided, however, that in no event shall the Lessee be required

to pay as supplemental rental or otherwise any such amounts in

the event that the fallure to consummate the transactions contem-
plated by the Participation Agreement as to all or a portion of
the Equipment 1s the result of the wrongful failure of the Lessor
to make the advances contemplated by Sectlion 2.1 of such Agreement.

2.2. Rent Payment Dates. Except for the portion thereof
payable on the Cut-Off Date, the Interim Rental for each Item
of Equipment shall be due and payable on the Term Lease Commencement
Date., The first installment of Fixed Rental for each Item of
Equipment shall be due and payable three months following the Term
Lease Commencement Date and the balance of sald installments shall
be payable at three-month intervals thereafter with the final such
installment payable seventeen years following the Term Lease
Commencement Date. If any of the rent payment dates 1s not a
business day, the rent payment otherwlse payable on such date shall
be payable on the next succeeding business day. For purposes of
thls Lease, the term "business day" means a calendar day, excluding
Saturdays, Sundays and days on which banks in the State of New York
or Connecticut or the Province of Alberta are authorized or required

to close.

2.3. AdJjustment of Rentals. (a) The Lessee and the
Lessor agree that the rentals payable hereunder and the Casualty
Value percentages set forth in Schedule C hereto will be adjusted
upward or downward to reflect any amendment to, or change in,
the Internal Revenue Code of 1954, as amended, the income tax
regulations thereunder or published administrative or Jjudicial
interpretations of the Code or such regulations, which change,
amendment or interpretation 1s enacted, adopted or has an effective
date on or before the Term Lease Commencement Date; provided, however,
that with respect to those changes, amendments or interpretations
that give rise to a rental adjustment solely by reason of having
an effective date on or prior to the Term Lease Commencement Date,
only those changes, amendments or interpretations based on proposals
made on or prior to the Term Lease Commencement Date shall give
rise to any such rental adjustment. Such adjustment will be
effected by means of the Lessor's written notice to the Lessee
of the amount and the basis for such adjustment. Such adjustment
willl be effective as of the rental payment date next following such
change, amendment or interpretation, and will be made in such
manner as will result, in the Lessor's good faith, reasonable
Judgment, in preserving for the Lessor both the after-tax rate
of return (as computed under the multiple investment sinking
fund method) and the total after-tax cash flow over the entire
term of the Lease that would have been realized by the Lessor
had such amendment, change or interpretation, not occurred,

.



based on an assumed combined effective rate of Federal, state

and local taxes of 48% (or if there i1s a change in the Federal
corporate income tax rate on or prior to the Term Lease Commencement
Date, such combined effective rate as would result from the
combination of the Federal corporate income tax rate in effect

as of the Term Lease Commencement Date and an assumed aggregate

‘rate of state and local taxes of 4%), and. in all other respects

based on the assumptions (including, but not limited to, the
Lessor's being held harmless under the provisions of Section

10.2 of this Lease from any forelgn taxes pald by it and from

the inability on the part of the Lessor to credit currently any
foreign tax credits against its Federal income tax liability

when such 1nabllity results from the allocation to forelgn sources
of more than 35% of the net operating losses arising out of this
Lease in any taxable year) and methods of calculation utilized

by the Lessor in originally evaluating the transaction described
in this Lease and related documents.

If a rental adJustment with respect to an amendment,
change or interpretation shall have been made pursuant to the first
paragraph of this Section 2.3, the Lessor may (and, if so requested
by the Lessee, shall promptly, at the Lessee's expense and within
20 days after receipt of such request) request from Special Tax
Counsel (as hereinafter defined) its opinion, which shall be
promptly rendered, as to whether, and the manner in which, the
change, amendment or interpretation referred to in the first sentence
of this Section 2.3 has been, as a matter of Federal tax law,
resolved (including, but not limited to, repeal, revocation, reversal,
modification, amendment or change) to a degree which would, in the
further opinion of Special Tax Counsel, require or reasonably
permit the Lessor to reflect such resolution in 1ts Federal 1income
tax returns to be filed after such resolution. If, in the opinion
of the Special Tax Counsel, such change, amendment or interpretation
has been resolved to the degree described in the immediately preceding
sentence, and i1f such resolution varies in any respect from the
basis upon which a rent adJustment pursuant to the immediately
preceding paragraph was made, then the rentals payable hereunder
after the rendering of such opinion and the Casualty Value percentages
set forth in Schedule C hereto shall be adjusted (or, if no rental
amounts remain to be paid hereunder, a lump-sum payment shall be
made to the Lessor or the Lessee, as the case may be) in such amount
as will result, in the Lessor's good faith, reasonable judgment (and
taking into account (a) such amendment, change or interpretation,
as so resolved and to the extent reflected in the Lessor's tax
return, and (b) all rental payments paid prior to such rental
adjustment or lump-sum payment) in preserving for the Lessor both
the after-tax rate of return (calculated under the multiple invest=-
ment sinking fund method) and the total after-tax cash flow over
the entire term of this Lease that would have been realized by the
Lessor had such amendment, change or interpretation, and such resolu-
tion and reflection thereof in the Lessor's tax return, not occurred,
based on an assumed combined effective rate of Federal, state and
local taxes of 48% (or if there 1s a change in the Federal corporate
income tax rate on or prior to the Term Lease Commencement Date,
such combined effective rate as would result from the combination
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of the Federal tax rate in effect as of the Term Lease Commencment
Date and an assumed aggregate rate of state and local taxes of

4%), and in all other respects based on the assumptions (including,
but not limited to, the Lessor's being held harmless under the
provisions of Section 10.2 of this Lease from any foreign taxes
paid by it and from the inability on the part of the Lessor

to credlt currently any foreign tax credits against its Federal
income tax liability when such inability results from the allocation
to foreign sources of more than 35% of the net operating losses
calculation utilized by the Lessor in originally evaluating the
transaction described in this Lease and related documents.

(b) Anything in Section 2.3(a) hereof to the contrary
notwithstanding, the amounts payable as installments of rental and
Casualty Value percentages hereunder with respect to any Item of
Equipment (1) shall in no event be reduced below amounts necessary
to discharge that portion of the principal of and/or interest on
the Notes due and payable on each rent payment date under this
Lease, and (i1) shall comply with the guidelines for Internal
Revenue Service rulings on leveraged leases set forth 1in Revenue
Procedures 75-21 and 75-28.

2.4. Place and Manner of Rent Payment. The payments to
be made by the Lessee under thls Lease shall be made as follows:

(a) Interim Rental shall be paid to the Lessor by
wire transfer to the account of the Lessor at the address
thereof provided for payments in Section 21.1 hereof;
provided that in the event either the Lessor or the Security
Trustee shall notify the Lessee in writing that the right
to receive payment of such installment shall have been
assigned in accordance with Section 16 hereof, the Lessee
shall make such payment by wire transfer to the place
designated in such notice or as otherwise designated from
time to time in writing by such assignee;

(b) Each installment of Fixed Rental shall be paid
to the Lessor by wire transfer to the account of the Lessor
at the address thereof provided for payments in Section
21.1 hereof; provided that in the event either the Lessor
or the Security Trustee shall notify the Lessee in writing
that the right to receive payment of such installment shall
have been assigned in accordance with Section 16 hereof,
the Lessee shall make such payment by wire transfer to
the place designated in such notice or as otherwise
designated from time to time in writing by such assignee;
and provided further that in the event such notice shall
direct the Lessee to divide such installment into not
more than two portions, and to pay each portion by wire
transfer separately to not more than two parties, the Lessee
agrees to do so;

(¢) The entire amount of any payment of Casualty

Value pursuant to Section 11 hereof shall be paid to
the Lessor by wire transfer to the account of the Lessor

-6



at the address thereof provided in Section 21.1 hereof
(1dentifying the same as a payment of Casualty Value
relating to WCFL No. 80-1); provided that, in the event
either the Lessor or the Security Trustee shall notify
the Lessee 1n writing that the right to receive payment
of such Casualty Value shall have been assigned in
accordance with Section 16 hereof, the Lessee shall make
such payment by wire transfer in the manner designated in
such notice or as otherwlse deslignated from time to time
in writing by such assignee;

(d) The amount of any payment pursuant to Sections
6, 10.2, 11.1 (with respect to public liability insurance),
20 (unless and until an Event of Default shall have occurred
and be continuing, in which case such payments are to be
paid to the Security Trustee) and 21.2 hereof shall be
made directly to the party to receive the same without
regard to the asslignment of this Lease pursuant to Section
16 hereof;

(e) The amount of any interest due in respect of
the late payment of any rentals or other amounts pursuant
to Section 19 hereof shall be pald to the party and in
the manner herein provided to receive sald rental or
other amount;

(f) All payments other than those above specified
shall be made by the Lessee directly to the party to
recelve the same unless any such payment has previously
been made by the Lessor or its asslignee, 1n which case
the Lessee shall reimburse the Lessor or its assignee,
as the case may be, directly for such payment; and

(g) All rentals and other sums payable hereunder
shall be paid in United States dollars.

The Lessee agrees that it will make payments due hereunder by wire
transfer where speciflied above at the opening of business of the
office of the transferring bank on the due date of such payment

of Federal or otherwise immediately available funds to the party to
whom such payment is to be made, and where not so specified, such
payment shall be made by check of the Lessee drawn on a bank located
in the continental United States and malled to the party to receive
the same at the address herein provided or at such other address

as the Lessee shall have been previously advised in writing.

2.5. Net Lease. Thils Lease is a net lease and the
Lessee's obligation to pay all Interim Rental and Fixed Rental and
other amounts payable hereunder shall be absolute and unconditional
under any and all circumstances and, without limiting the generality
of the foregoing, the Lessee shall not be entitled to any abatement
of rent or reduction thereof or setoff against rent, including, but
not 1limited to, abatements, reductions or setoffs due to any present
or future claims of the Lessee against the Lessor under this Lease

-7~



or otherwlse or against any assignee of the Lessor pursuant to
Section 16 hereof; nor, except as otherwise expressly provided
herein, shall this Lease terminate, or the respective obligations

of the Lessor or the Lessee be otherwise affected, by reason of any
defect in or damage to or loss or destruction of part or all of the
Equipment or requisitioning of part or all of the Egquipment by
condemnation or otherwise, the lawful prohibition of Lessee's use

of the Equipment, the interference with such use by any private
person or corporation, the 1invalidity or unenforceabllity or lack

of due authorization or other infirmity of this Lease, or lack of
right, power or authority of the Lessor to enter into thils Lease,

or for any other cause .whether similar or dissimilar to the foregoing,
any present or future law to the contrary notwithstanding, it being
the -intention of the partles hereto that the rents and other amounts
payable by the Lessee hereunder shall continue to be payable in all
events unless the obligation to pay the same shall be terminated
pursuant to Section 11 hereof, or untll, pursuant to Section 13
hereof, the Equipment has been returned to the possession of the
Lessor (for all purposes of this Lease any Item of Equipment shall
not be deemed to have been returned to the Lessor's possession until
all of the Lessee's obligations with respect to the return,
transportation and storage thereof have been performed). To the
extent permlitted by applicable law, the Lessee hereby walves any
and all rights which i1t may now have or which at any time hereafter
may be conferred upon 1t, by statute or otherwise, to terminate,
cancel, qult or surrender the lease of any of the Items of Equipment
except 1n accordance with the express terms hereof. Each rental or
other payment made by the Lessee hereunder shall be final and the
Lessee shall not seek to recover all or any part of such payment
from the Lessor or any assignee pursuant to Section 16 hereof for
any reason whatsoever.

SECTION 3. TERM OF THE LEASE.

The term of this Lease as to each Item of Equipment shall
begin on the date of the delivery to and acceptance by the Lessee
of such Item of Equipment and, subject to the provisions of Sections
11, 14 and 18 hereof, shall terminate seventeen years following the
Term Lease Commencement Date referred to in Section 2.1(a) hereof.

SECTION 4. OWNERSHIP AND MARKING OF EQUIPMENT.

4.1. Retention of Title. The Lessor, as between the
Lessor and the Lessee, shall and hereby does retain full legal title
to the Equipment notwithstanding the delivery thereof to and
possesslion and use thereof by the Lessee.

4,2, Duty to Number and Mark Equipment. The Lessee will
cause each Item of Equipment to be kept numbered with its road number
as set forth in Schedule A hereto and will keep and maintain, plainly,
distinctly, permanently and consplicuously marked by a plate or stencill
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printed in contrasting color upon each side of each Item of Equip-
ment 1n letters not less than one inch in height as follows:

"Leased from EFS Alpha, Inc., as
Owner, and SubjJect to a Security
Interest and Charge in fFavor of The
Connecticut Bank and Trust Company
Recorded with the I.C.C."

with appropriate changes thereof and additions thereto as from time
to time may be required by law in order to protect the title of

the Lessor to such Item of Equipment, its rights under this Lease
and the rights of any assignee under Section 16 hereof. The Lessee
will not place any such Item of Equipment in operation or exercise
any control or dominion over the same until the required legend shall
have been so marked on both sides thereof and will replace promptly
any such names and word or words which may be removed, defaced or
destroyed. The Lessee will not change the road number of any Item
of Equipment except with the consent of the Lessor and in accordance
with a statement of new road numbers to be substituted therefor,
which consent and statement previously shall have been delivered to
the Lessor by the Lessee and filed, recorded or deposited in all
public offices where this Lease shall have been filed, recorded or
deposited.

4.3. Prohibition Against Certain Designations. Except
as above provided, the Lessee will not allow the name of any
person, association or corporation to be placed on the Equipment
as a designation that might be interpreted as a claim of ownership;
provided, however, that the Lessee may cause the Equlpment to be
lettered with the names or initials or other insignia customarily
used by the Lessee or 1ts affiliates.

SECTION 5. DISCLAIMER OF WARRANTIES.

THE LESSOR LEASES THE EQUIPMENT, AS-IS, IN WHATEVER
CONDITION IT MAY BE, WITHOUT ANY AGREEMENT, WARRANTY OR REPRESENTA-
TION, EITHER EXPRESS OR IMPLIED, BY THE LESSOR, EXPRESSLY DISCLAIMING
ANY WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO (A)
THE FITNESS FOR ANY PARTICULAR PURPOSE OR MERCHANTABILITY OF ANY ITEM
OR ITEMS OF EQUIPMENT, (B) THE LESSOR'S TITLE THERETO, (C) THE
LESSEE'S RIGHT TO THE QUIET ENJOYMENT THEREOF, (D) THE DESIGN OR
CONDITION OF, OR AS TO THE QUALITY OF THE MATERIAL, EQUIPMENT OR
WORKMANSHIP IN, THE EQUIPMENT, OR (E) ANY OTHER MATTER WHATSOEVER,
IT BEING AGREED THAT ALL SUCH RISKS, AS BETWEEN THE LESSOR AND THE
LESSEE, ARE TO BE BORNE BY THE LESSEE. The Lessor hereby appoints
and constitutes the Lessee its agent and attorney-in-fact during the
term of this Lease to assert and enforce, from time to time, in
the name and for the account of the Lessor and the Lessee, as theilr
interests may appear, but in all cases at the sole cost and expense
of the Lessee, whatever claims and rights the Lessor may have as
owner of the Equipment agalnst the Manufacturer; provided, however,
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that if at any time an Event of Default shall have occurred and

be continuing, the Lessor may assert and enforce, at the Lessee's
sole cost and expense and for the sole account of the Lessor, such
claims and rights. The Lessor shall have no responsibility or
1iabllity to the Lessee or any other person with respect to any

of the following: (1) any liability, loss or damage caused or alleged
to be caused directly or indirectly by any Item of Equipment or by
any inadequacy thereof or deficlency or defect therein or by any
other circumstances in connection therewith; (ii1) the use, operation
or performance of any Item of Equipment or any risks relating thereto;
(111) any interruption of service, loss of business or anticipated
profits or consequential damages; or (iv) the delivery, operation,
servicing, maintenance, repair, improvement or replacement of any
Item of Equipment. The Lessee's dellivery of.a Certificate of
Acceptance shall be conclusive evidence as between the Lessee and

the Lessor that all Items of Equipment described therein are in all
the foregolng respects satisfactory to the Lessee, and the Lessee
will not assert any claim of any nature whatsoever against the Lessor
based on any of the foregolng matters.

SECTION 6. LESSEE'S INDEMNITY.

The Lessee agrees to indemnify, protect and hold harmless
the Lessor and any assignee of the Lessor (including, without
limitation, the Security Trustee and the Note Purchaser), and their
respective successors, assigns, agents and servants, from and
against all losses, damages, injurles, liabilities, claims (including,
without limitation, claims based upon the doctrines of product
liability or strict or absolute liability in tort or by statute
imposed and claims in which negligence or breach of warranty or
contract of such indemnified party 1s alleged) and demands whatsoever,
regardless of the cause thereof, and expenses in connection there-
with, including, but not limited to, counsel fees and expenses,
patent liabilities, penaltles and interest, arising out of or as
the result of the entering into or the performance of, or the
occurrence of a default, an event of default or an Event of Default
under, the Security Agreement, the Participation Agreement, this
Lease or any sublease entered into pursuant to Section 17.2 hereof,
the ownership of any Item of Equipment, the ordering, acquisition,
use, operation, condition, purchase, delivery, rejection, storage
or return of any Item of Egulpment or any accldent 1n connection
with the operation, use, conditlon, possession, storage or return
of any Item of Equipment resulting in damage to property or injury
or death to any person, except as otherwise provided in Section
13 of this Lease, or the transfer of title to the Equipment from
the Manufacturer to the Lessor. The indemnities arising under
this Section 6 shall continue in full force and effect with respect
to all events, facts, conditions or other circumstances occurring
or existing prior to the expiration or termination of the term of
this Lease and return of the Equipment as provided in Section 13
or Section 15 of this Lease, notwithstanding such expiration,
termination and return; provided, however, that the foregoing
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indemnification shall not apply to any failure of payment of the
principal of or interest on the Notes and shall not be deemed to
operate as a guaranty of the residual value of any Item. No person
shall be entitled to indemnification under this Section 6 for (1)
losses, damages, injuries, liabilities, claims or demands arising
out of such person's willful misconduct or gross negligence; (11)
expenses expressly agreed to be borne by such person pursuant to

the Participation Agreement, the Purchase Order Assignment or

this Lease; (1ii) expenses arising from acts or events which occur
after possession of the Equipment has been surrendered to the
Lessor, except as expressly provided in Section 13 or 15.1; (iv)
Impositions as defined in Section 10.2 or United States Federal
taxes arising out of any event described in Section 2.3(a)(1); (v)
expenses 1incurred by persons other than the Lessor, in order to
sell, lease or dispose of or attempt to sell, lease or dispose of,
any Note; (vi) expenses incurred in order to sell, lease, dispose
of, or attempt to sell, lease or dispose of, the ‘Lessor's interest
in the Equipment (except in the course of exercising remedies in

the event of a default hereunder); (vii) amounts resulting from

the material breach of any representation or warranty or covenant
made to or for the benefit of the Lessee under this Lease or the
Purchase Order Assignment by the person otherwise to be indemnified
hereunder; (viii) any compensation paid to, or expenses incurred

by, any employees of the Lessor or of any affiliate thereof (except
for compensation paid during a period of default to the extent

that such compensation 1s pald to an employee engaged in attempting
to cure the default or engaged 1in the exerclise of remedies under
this Lease); (ix) amounts payable in respect of any claim, lien or
charge (other than Permitted Encumbrances) asserted against or
levied or I1mposed upon the Equipment or the rents payable hereunder,
which arise by virtue of claims against, through or under the

Lessor not related to or connected with the ownership, leasing,

use or operation of the Equlipment or to any transaction contemplated
by the Operative Agreements; or (Xx) amounts arising from the occurrence
of an Event of Default under subsection (c¢), (d) (except for a
breach of Section 3.1(e) of the Participation Agreement), (f), (g)
or (h) of Section 5.1 of the Security Agreement.

Payment by the Lessee to any indemnified person of any
amount pursuant to this Section, (a) shall reflect the amount of
taxes, 1ncluding, but not limited to, foreign, Federal, state and
local taxes, including income and withholding taxes imposed by
Canada or any political subdivision thereof, incurred by such
person as a result of recelipt of such payment in such manner as to
hold such person harmless therefrom (taking into account, for such
purpose, any portion of any forelgn tax credits with respect to
forelign taxes that may be pald by such person with respect to any
amounts received pursuant to thls Sectlion to the extent such person
decides in 1ts sole discretion actually to credit and so credits
such foreign taxes agalnst 1ts United States Federal income tax
liability), and (b) shall not in any wise entitle the Lessee (whether
by way of subrogation or otherwise) to any right, title or interest
of the Lessor or any other indemnified person hereunder or under
the Participation Agreement. :
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Except as provided in Sectlon 11 hereof, the Lessee
shall not be released from its obligations hereunder in the event
of any damage to or the destruction or loss of any or all of the
Items of Equipment.

SECTION 7. RULES, LAWS AND REGULATIONS.

The Lessee agrees to comply with all governmental laws,
regulations, requirements and rules (including, without limitation,
the rules of the United States Department of Transportation, the
Interstate Commerce Commission and the current Interchange Rules
or supplements thereto of the Mechanical Division, Association
of American Rallroads as the same may be in effect from time to
time and any other agency having Jjurisdiction including the
Canadian Transport Commission) (the "Interchange Rules") with
respect to the use and maintenance of each Item of Equlipment
subject to this Lease. 1In case any equipment or appliance is
required to be altered, added, replaced or modified on any Item
of Equipment 1in order to comply with such laws, regulations,
requirements and rules, the Lessee agrees to make such alterations,
additions, replacements and/or modifications (the "Alterations")
at 1ts own expense and title thereto shall be immediately vested
in the Lessor. The Lessee agrees that, within 30 days after the
close of any calendar quarter in which the Lessee has made Altera-
tions, the Lessee will give written notice thereof to the Lessor
describing, in reasonable detail, the Alterations and specifying
the cost thereof with respect to each Item of Equipment and the
date or dates when made.

The Lessee agrees to prepare, deliver to the Lessor
for executlon within a reasonable time prior to the required date
of filing and file (or, to the extent permissible, to prepare for
and file on behalf of the Lessor directly) any and all reports
(other than income tax returns) to be filed by the Lessor with
any federal, state or other regulatory authority by reason of the
ownership by the Lessor of the Equipment or the leasing thereof
to the Lessee.

SECTION 8. USE AND MAINTENANCE OF EQUIPMENT.

The Lessee shall use the Equipment only in the manner for
which it was designed and intended and so as to subject 1t only
to ordinary wear and tear. The Lessee shall, at its own cost and
expense, maintain and keep the Equipment in good order, condition
and repair, ordinary wear and tear excepted, suitable for use in
Interchange in accordance with the Interchange Rules. The Lessee's
obligations to maintain the Equipment under this Section 8 and under
Sections 13 and 15 hereof shall not be deemed to be satisfied unless
the Lessee (1) maintalns a contract with a reputable firm regularly
performing malntenance services on railroad rolling stock, which
contract provides that such firm 1s to perform all maintenance
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of the Equipment necessary to comply with such Sections, or (11)

has recelved the written consent of the Lessor and the Security
Trustee or their successors or assigns that such malntenance may

be otherwise performed. Except as required by the provisions of
Section 7 hereof, the Lessee shall not modify any Item of Equipment
80 as to cause the value or utility of the Equipment to be diminished
without the prior written authority and approval of the Lessor

and any assignee pursuant to Section 16 hereof. Any parts installed
or replacements made by the Lessee upon any Item of Equipment
pursuant to Section 7 hereof or pursuant to 1its obligation to
maintain and keep the Equipment in good order, condition and

repair under this Section shall be considered accessions to

such Item of Equipment and title thereto shall be immediately

vested in the Lessor without cost or expense to the Lessor. The
Lessee shall make no other additions or improvements to any Item

of Equipment unless the same are readily removable without causing
material damage to such Item of Equipment. Title to any such

readily removable additlions or improvements shall remain with the
Lessee. If the Lessee shall at its cost cause such readily removable
additions or improvements to be made to any Item of Equipment, the
Lessee agrees that it will, prlor to the return of such Item of
Equlpment to the Lessor hereunder, remove the same at 1its own expense
without causing material damage to such Item of Equipment.

SECTION 9. LIENS ON THE EQUIPMENT.

The Lessee shall pay or satisfy and discharge any and
all claims which, if unpaid, might constitute or become a lien
or a charge upon any Item of Equlpment, except claims against,
through or under the Lessor not related to or connected with the
ownership, leasing, use or operation of the Equipment or any
transaction contemplated by the Operative Agreements, but the
Lessee shall not be requilired to pay or discharge any such claims
so long as 1t shall, 1n good faith and by appropriate legal
proceedings contest the validity thereof 1in any reasonable
manner if such legal proceedings or the nonpayment of such claims
will not affect or endanger (1) the title and interest of the
Lessor or the security interest or other rights of any assignee
under Section 16 hereof in and to the Equipment or (11) the
payment of rent hereunder. The Lessee's obligations under this
Section 9 shall survive the termination or expiration of the
Term of this Lease.

SECTION 10. FILING; PAYMENT OF STATE AND LOCAL TAXES.

10.1. PFiling. Prior to the dellivery and acceptance of
the first Item of Equipment hereunder, the Lessee will cause this
Lease and the Security Agreement to be duly filed, reglstered or
recorded with the Interstate Commerce Commission in accordance with
49 USC Section 11303 and to be registered pursuant to the Companies
Act and the Bills of Sale Act of the Province of Alberta, Canada, and
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other acts, and in such other places within or without the United
States as the Lessor or the Security Trustee may reasonably request
and will furnish the Lessor and the Security Trustee proof thereof.
The Lessee will, from time to time, do and perform any other act and
will execute, acknowledge, deliver, file, register and record (and
will refile, reregister or rerecord whenever required) any and all
further instruments required by law or reasonably requested by the
Lessor or the Security Trustee, for the purpose of protecting the
Lessor's title to, or the Security Trustee's first security interest
(subject to Permitted Encumbrances) in, any Item of Equipment to the
reasonable satisfaction of the Lessor's or the Security Trustee's

counsel or for the purpose of carrying out the intention of this Lease,

and in connection with any such action, will deliver to the Lessor
and the Security Trustee proof of such filings and an opinion of the
Lessee's counsel reasonably satisfactory to the Lessor and the
Security Trustee that such action has been properly taken. The
Lessee willl pay all costs, charges and expenses incident to any
such filing, refiling, recording and rerecording or depositing angd
redepositing of any such instruments or 1lncident to the taking of
such action.

10.2. Impositions. All payments to be made by the
Lessee hereunder wlll be free of expense to the Lessor and any
assignee of the Lessor (including, without limitation, the Security
Trustee and the Note Purchaser) (hereinafter referred to as the
"Indemnitees") and the Lessee shall hold the Indemnitees harmless
from all Impositions (as hereinafter defined), all of which Imposi-
tions the Lessee assumes and agrees to pay on demand in addition
to the payments otherwlse to be made by 1t under this Lease.

For purposes of this Section 10.2, "Impositions"
consist exclusively of the following:

(a) collection and related expenses;

(b) any local, state, Federal or forelgn taxes,
including, but not limited to, taxes measured by or
based on net income, value added taxes, franchilse
taxes based on capital in lleu of such net income
taxes, and withholding taxes imposed by Canada or
any political subdivision thereof (other than any
United States Federal income tax payable by the Lessor
and other than the aggregate of all United States
state or local taxes measured by or based on net
income (including taxes based on capital in lieu of
such net income taxes), except any such tax which is
in substitution for or relleves the Lessee from the
payment of taxes which it would otherwise be obligated
to pay or reimburse as herein provided), provided,
however, that any portion of any forelgn taxes
that may be pald by any Indemnlitee to the extent such
Indemnitee decides, in i1ts sole discretion, actually
to credit and so credits such foreign income taxes
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against its United States Federal income tax liability,
and any forelgn taxes with respect to which indemnifica-
tion would otherwise be paid to such Indemnitee, the
incidence of which is attributable solely and directly
to, or results solely and directly from, business
activities of that person that are wholly unrelated

to this transaction, shall not constitute Impositions
for purposes of thils Section 10.2; and

(¢) 1license fees, assessments, charges, fines
or penalties;

if, and to the extent, levied or imposed upon or in connection with
or measured by this Lease or the rental payments hereunder or in
connection with any sale, rental, use, payment, shipment, delivery
or transfer of title (so long as such transfer of title 1s expressly
required or permitted hereunder) under the terms hereof or of the
Security Agreement.

The Lessee willl pay promptly all Impositions which may
be levied or imposed upon any Item or for the use or operation
thereof or upon the earnings arising therefrom or upon the Lessor
by reason of its ownership thereof and will keep at all times all
and every part of such Item free and clear of all Impositions which
might in any way affect the title of the Lessor or the interest
of the Lessor or result in a lien upon any such Item; provided,
however, that the Lessor shall promptly reimburse the Lessee for
any Impositions which the Lessee duly pays pursuant to this
sentence but as to which the Lessee is not obligated to hold
such person harmless pursuant to this Section 10.2. The Lessee
agrees to give the Lessor notice of any such contest brought in
the Lessee's name prior to or within 30 days after institution
thereof, and the Lessor agrees to provide such information as
may be reasonably requested by the Lessee in furtherance of such
contest.

In the event any returns, statements or reports with
respect to Impositions are required to be made, the Lessee will
make such returns, statements or reports in such manner as to show
the interest of the Lessor and the Security Trustee in such Item and
as shall be satisfactory to them or, where not so permitted, will
notify the Lessor and the Security Trustee of such requirement ang
will prepare and deliver to them such returns, statements or
reports as though permitted to be filed within a reasonable period
of time pricor to the time such returns, statements or reports are
to be filed. The Lessee shall also furnish promptly upon request
such data as the Lessor reasonably may require to permit the
Lessor's compliance with any other requirements of taxing Jjuris-
dictions, including, but not limited to, data as to the use of
any Item of Equipment outside of the United States.

If any claim is made against the Lessor for any
Impositions indemnified against under this Section 10.2,
the Lessor shall, within five days following its receipt
of written notice of such claim, give written notice of such
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claim to the Lessee. Any fallure to so notify the Lessee shall
not discharge, diminish or relleve the Lessee from any indemnifilca-
tion obligations set forth in this Section 10.2, nor shall any
payment by the Lessee to the Lessor pursuant to this Section 10.2
be deemed to constitute a walver or release of any right or remedy
(including any remedy of damages) which the Lessee may have
agalnst the Lessor as a result of any failure by the Lessor to
glve the Lessee notice of any c¢laim in the manner provided 1n the
first sentence of this paragraph; provided, however, that the
Lessee shall have no such right or remedy except to the extent
that, as a result of the failure of the Lessor to give timely
notice of such claim, the Lessee was unable to contest the
Imposition indemnified against, and further, provided, that the
Lessee shall not be required to make any payment under this
Section 10.2 with respect to any greater interest, additions to
tax or penaltles than would have been payable but for such
failure. The Lessee, at 1ts sole cost and expense, may contest

in good falth any Imposition indemnified against under this
Section 10.2; provided that (a) such contest will not involve any
danger of the sale, forfelture or loss of, or the creation of any
lien (other than a Permitted Encumbrance) on any Item of Equipment
or of any impalirment of the payment of any rentals payable by

the Lessee hereunder or of the timely payment of principal,
premium, 1f any, and interest on the Notes, and (b) such contest
will not adversely affect any Item of Equlipment or any other
property, assets or rights of the Lessor. If the Impositions

must under applicable law be contested by the Lessor, the Lessee
may request the Lessor to contest such Impositions, and the Lessor
will contest the same 1n good faith; provided, however, that the
Lessor will be required to contest such Impositions only under

the following conditions: (1) the Lessee shall furnish the

Lessor with an opinion of independent counsel reasonably satisfactory

to the Lessor to the effect that there exists a reasonable basis
for contesting such Impositions, (2) the determination of the
appropriate court of competent Jurisdiction in which to contest
such Impositions and the conduct of the litigation shall remain
within the sole discretion of the Lessor (but the Lessor will keep
the Lessee informed as to all such matters, including, without
limitation, by means of written notice prior to any decision to
undertake such litigation, and, if requested, will consult with the
Lessee 1in advance of all major decisions on such matters), (3) the
Lessor shall not be required to undertake judicial proceedings if
the amount of the Impositions being contested is less than $10,000
(and for this purpose any contest that relates to an 1ssue that
would affect more than one taxable year shall be treated as
involving the total potential undiscounted Impositions, taking
into account all taxable years to which the issue could relate),
(4) the conditions set forth in clauses (a) and (b) of the

proviso to the preceding sentence shall be satisfied, (5) the
Lessee shall have agreed to indemnify the Lessor in a manner
satisfactory to it for any liability or loss that the Lessor may
incur as a result of contesting such Impositions and shall have
agreed to pay the Lessor on demand all costs and expenses

that 1t may incur in connection with contesting such Impositions,
including, without limitation, (x) reasonable attorneys',

-16~



accountants', engineers' and like professional fees and disbursements,
(y) the amount of further interest, additions to tax or penalties
that may be payable as a result of contesting such Impositions,

and (z) if the Lessor shall have elected to contest such Impositions
by paying the amount claimed (including such other amounts payable

as interest, additions to tax or penalties in respect to such
Impositions) and seeking a refund, interest on the amount of the
Impositions so paid (including such other amounts payable as
interest, additions to tax and penalties) computed from the date

of thelr payment by the Lessor to the date of such refund or

the date the Lessee reimburses the Lessor for all amounts so paid,
whichever 1s earlier, at a rate per annum equal to 1.0% above the
prime commercial lending rate of Manufacturers Hanover Trust Company
as 1n effect from time to time at its principal office in New York
City (the "Designated Rate"), such interest to be payable in
appropriate installments on each rent payment date. Upon receipt

by the Lessor of a refund (or credit against tax which does not
result in a refund because it 1s applied agalnst any tax

deficiencies of the Lessor) of any Impositions paid by it and in
respect of which the Lessee shall have pald such interest to the
Lessor while payment of such Impositions was contested by the Lessor,
so long as no Event of Default (or other event which after notice or
lapse of time, or both, would become an Event of Default) shall have
occurred and be continuing, the amount of any 1nterest paid or
credited to the Lessor in respect of such refund (or credit) shall
be paid to the Lessee forthwith upon such receipt. If the Lessee
shall have pald any Impositions or relmbursed the Lessor pursuant

to this Section 10.2 in respect of Impositions so contested, then
upon receipt by the Lessor of such refund (or credit), so long as

no Event of Default (or other event which after notice or lapse of
time, or both, would become an Event of Default) shall have occurred
and be continuing, the Lessor shall forthwith pay to the Lessee the
amount so pald or relmbursed by the Lessee and subsequently refunded
or credited to the Lessor, together with any interest thereon that
has been pald or credlted to the Lessor in respect to such refund

or credit; provided, however, that the Lessor may withhold payment
thereof for application against any other sums due from the Lessee
under this Lease for so long as an Event of Default (or other event
which after notice or lapse of time, or both, would become an Event
of Default) shall have occurred and be continuing. If the Lessor

i1s contesting Impositions pursuant to the foregolng provisions of
thls paragraph solely because such Impositions must under applicable
law be contested by it, a settlement of such contest by the Lessor
without the Lessee's consent (which consent shall not be unreasonably
withheld) shall release the Lessee's indemnity obligation with respect
to such Impositions.

Payment by the Lessee to any Indemnitee of any amount
pursuant to this Section 10.2, (a) shall be payable upon demand made
by the Lessor at any time after the Impositions in question are
pald or become payable, whichever first occurs, (b) shall reflect
the amount of taxes, including, but not limited to, foreign, Federal,
state and local taxes, including income and withholding taxes imposed
by Canada or any political subdivision thereof, incurred by such
Indemnitee as a result of receipt of such payment in such manner as
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to hold such Indemnitee harmless therefrom (taking into account, for
such purpose, any portion of any forelign tax credits with respect to
forelgn taxes that may be paid by such Indemnitee with respect to
any amounts received pursuant to this Section to the extent such
Indemnitee declides 1in 1ts sole discretion actually to credit and so
credits such forelgn taxes against its United States Federal income
tax liability), and (c) shall not in any wise entitle the Lessee
(whether by way of subrogation or otherwise) to any right, title or
interest of any Indemnitee hereunder or under the Participation
Agreement. If prior to the payment by the Lessor of any Impositions
the Lessee shall not have provided the Lessor with sufficient funds
to pay such Impositions, the amount of such Impositions paid by the
Lessor shall bear interest from the date of payment thereof by the
Lessor to the date of reimbursement thereof by the Lessee at the
Designated Rate.

The indemnities provided for in this Section 10.2 shall
survive the termination of thils Lease.

SECTION 11. INSURANCE; PAYMENT FOR CASUALTY OCCURRENCE.

1l.1. Insurance. The Lessee agrees that 1t will at all
times during the term of this Lease and during any storage period
hereunder and at its own cost and expense keep each Item of Equipment
insured against all risks of physical loss or damage to each such
Item at not less than the full insurable value (actual replacement
value less actual physlcal depreciation) thereof and in any event
not less than the Casualty Value of such Item of Equipment as of
the next following date of payment thereof and will maintain general
public lilability insurance with respect to the Equipment against
damage because of bodily inJjury, including death, or damage to
property of others, such insurance to afford protection to the limit
of not less than $25,000,000 in the aggregate in any single occurrence.
Any such property insurance may have deductible provisions to no
greater extent than $10,000 per Item of Equipment and $100,000 in
the aggregate 1in any single occurrence, and any public liability
insurance may have deductible provisions to no greater extent than
$100,000 in the aggregate in any single occurrence. In the event
that deductible provisions in such amounts are generally unavailable,
the Lessee shall be in compliance with this provision if it obtains
the smallest deductible provisions which are then generally available.
All such insurance shall cover the interest of the Lessor, the Lessee
and the Security Trustee in the Equipment or, as the case may be,
shall protect the Lessor, the Lessee and the Security Trustee in
respect of risks arlsing out of the condition, maintenance, use,
ownership and operation of the Equipment and shall provide that
losses, 1f any, in respect of the Equipment shall be payable to the
Lessee and the Lessor as their respectlive interests may appear;
provided, however, that upon receipt by the Lessee of notice of the
assignment of this Lease and the rents and other sums payable here-
under the Lessee shall cause the property insurance on the Equipment
to provide that the losses, if any, shall be payable (except as
provided below) to the Security Trustee under a standard mortgage
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loss payable clause. All policies of insurance maintained pursuant
to this Section shall provide that 30 days' prilor written notice

of cancellation or material alteration in coverage shall be given

to the Lessor and the Security Trustee. Such policies shall further
provide that insurance as to the interest of the Security Trustee
therein shall not be invalidated by any act or neglect of the Lessor
or the Lessee or by any foreclosure or other remedlal proceedings

or notices thereof relating to the Equipment or any interest therein
nor by any change in the title or ownership of the Equlpment or any
interest therein or with respect thereto or by the use or operation
of the Equipment for purposes more hazardous than 1s permitted by
such policy and as to the interest of the Lessor shall not be
invalidated by any act or neglect of the Lessee or by the use or
operation of the Equipment by any person other than the Lessor for
purposes more hazardous than is permitted by such policy or by any
foreclosure or other remedial proceedings or notices thereof relating
to the Equipment or any interest therein or with respect thereto so
long as such foreclosure, proceeding or notice shall not be caused
by any wrongful act of the Lessor. Unless not otherwlse generally
avallable, no such policy shall require co-insurance. The loss, if
any, shall be adjusted only with the approval of the Lessee, the
Lessor and the Security Trustee. All such policies shall provide
that the loss, if any, thereunder shall be adjusted and paild as
provided in this Lease. The Lessee shall further furnish the Lessor
and the Security Trustee on or before the First Closing Date and as
necessary to evidence the required coverage throughout the term of
this Lease with certificates or other satisfactory evidence of
malntenance of the insurance required hereunder and with respect to
any renewal policy or policies shall furnish certificates evidencing
such renewal prior to the expiration date of the original policy

or policies. All insurance provided for in this Section shall be
effected with insurance companles of recognized responsibility.

The Lessee and the Lessor agree that the Lessor may, at its own
expense, and for 1ts sole account, insure the Equlipment for the
amount, if any, by which the fair market value of the Equipment
shall exceed the value to which the Lessee is obligated to insure
the Equipment under this Section 11.1.

The proceeds of any property insurance recelved by the
Lessor or the Security Trustee wlll be paid to the Lessee elther
(1) upon a written application signed by the Lessee for payment of,
or to reimburse the Lessee for payment of, the costs of repairing,
restoring, or replacing the Item of Equipment which has been lost,
damaged or destroyed (which application shall be accompanied by
satisfactory evidence of such cost and the completion of such repair,
restoration or replacement) or (ii) if this Lease is terminated with
respect to such Item of Equipment because of the destructlion thereof
promptly upon payment by the Lessee of the Casualty Value and other
sums due pursuant to Section 11.3 hereof; provided that, if the
Lessee 18 at the time of the application in default in the payment
of any other 1liability of the Lessee to the Lessor hereunder, such
proceeds may be applied against such liability.

-19-



11.2. Duty of Lessee to Notify Lessor. 1In the event
that any Item of Equipment shall be or become lost, stolen,
destroyed, or, in the opinion of the Lessee, irreparably damaged
during the term of this Lease or thereafter while such Item of
Equipment 1s 1n the possession of the Lessee pursuant to Section 13
or 15 hereof, or shall be requisitioned or taken over by any govern-
mental authority under the power of eminent domain or otherwise
during the term of this Lease for a stated period which exceeds
the then remaining term of this Lease (any such occurrence being
hereinafter called a "Casualty Occurrence"), the Lessee shall
promptly and fully (after it has knowledge of such Casualty
Occurrence) inform the Lessor and any assignee of the Lessor
pursuant to Section 16 hereof (including, without limitation, the
Security Trustee and the Note Purchaser) in regard thereto and shall
pay the Casualty Value (as defined in Section 11.6 hereof) of such
Item in accordance with the terms of Section 11.3 hereof and other
sums due pursuant to Section 11.3 hereof.

11.3. Sum Payable for Casualty Loss. The Lessee, on the
next succeeding rent payment date following 1ts notice of a Casualty
Occurrence with respect to any Item or Items of Equipment, shall pay
to the Lessor the Interim or Fixed Rental installment due on such
payment date (or if such Casualty Occurrence shall occur during the
storage period, then at the end of the storage period as provided
by Section 13 or 15 hereof for such Item of Equipment) plus any
rentals or other sums due on or prior to such date then remaining
unpaid plus a sum equal to the Casualty Value of such Item of
Equlpment as of the date of such payment.

11.4. Rent Termination. Upon (and not until) payment of
all sums required to be pald pursuant to Section 11.3 hereof in
respect of any Item or Items of Equipment, the obligation to pay
rent for such Item or Items of Equipment accruing subsequent to the
Casualty Value payment date shall terminate, but the Lessee shall
continue to pay rent for all other Items of Equipment.

11.5. Disposition of Equipment. The Lessee shall, as
agent for the Lessor, dispose of such Item or Items of Equipment
having suffered a Casualty Occurrence as soon as it is able to do
so for the falir market value thereof. Any such disposition shall
be on an "as-1s", "where-1s" basis without representation or
warranty, express or implied. As to each separate Item of Equipment
so disposed of, so long as no Event of Default, or any event which
with the lapse of time or the giving of notice, or both, would
constitute such an Event of Default shall have occurred and be
continuing, the Lessee may retain all amounts arising from such
disposition plus any insurance proceeds and damages received by the
Lessee (provided that the Casualty Value and other sums payable
therefor pursuant to Section 11.3 hereof have been paid) by reason
of such Casualty Occurrence up to the Casualty Value attributable
thereto and shall remit the excess, if any, to the Lessor after
deducting from such excess the reasonable expenses of the Lessee
incident to such sale. In disposing of such Item of Equipment, the
Lessee shall take such action as the Lessor shall reasonably request
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to terminate any contingent 1iability which the Lessor might have
arising after such disposition from or connected with such Item of
Equipment.

11.6. Casualty Value. The Casualty Value of each Item
of Equipment shall be an amount determined as of the date the Casualty
Value 1s payable as provided in this Section 11 (and not the date of
the Casualty Occurrence) equal to that percentage of the Purchase
Price of such Item of Equipment set forth in the Schedule of Casualty
Value attached hereto as Schedule C opposite such date of payment;
provided, however, that the Casualty Value hereunder with respect
to any Item of Equipment shall in no event be reduced below amounts
necessary to discharge that portion of the principal of and/or
interest on the Notes equal to the Loan Value (as defined in
Section 4.1 of the Security Agreement) of such Item of Equipment.

11.7. Risk of Loss. The Lessee shall bear the risk of
loss with respect to the Equipment and, except as hereinabove 1in
this Section 11 provided, shall not be released from its obligations
hereunder, in the event of any Casualty Occurrence to any Item of
Equipment from and after the date hereof and continuing until payment
of the Casualty Value and all rental installments and other sums
due on and prior to the date of payment of such Casualty Value in
respect of such Item of Equipment has been made, such Item or the
salvage thereof has been disposed of by the Lessee and the title
to such Item or the salvage thereof and all risk of loss and
liabilities incident to ownership have been transferred to the
purchaser of such Item or the salvage thereof.

11.8. Eminent Domain. In the event that during the term
of this Lease the use of any Item of Equipment is requisitioned or
taken by any governmental authority under the power of eminent domain
or otherwise for an indefinite period or for a stated period which
does not exceed the term of this Lease, the Lessee's obligation to
pay all installments of rental and other sums shall continue for
the duration of such requisitioning or taking. So long as no Event
of Default, or event which with the lapse of time or giving of notice,
or both would become an Event of Default, shall have occurred and
be continuing, the Lessee shall be entitled to receive and retain
for 1ts own account all sums payable for any such period by such
governmental authority as compensation for requisition or taking of
possesslon.

SECTION 12. ANNUAL REPORTS.

12.1. Duty of Lessee to Furnish. On or before each May 1
following the date of this Lease, the Lessee will furnish to the
Lessor and any assignee of the Lessor pursuant to Section 16 hereof
(including, without limitation, the Security Trustee and the Note
Purchaser) an accurate statement, as of the preceding December 31
(a) showing the amount, description and numbers of the Items of
Equipment then leased hereunder, the amount, description and numbers
of all Items of Equipment that may have suffered a Casualty Occurrence
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during the 12 months ending on such December 31 (or since the date
of this Lease, in the case of the first such statement), and such
other information regarding the condition or repalir of the Equipment
as the Lessor may reasonably request, and (b) stating that, in the
case of all Equipment repainted during the period covered by such
statement, the markings required by Section 4.2 hereof shall have
been preserved or replaced.

l12.2. Lessor's Inspection Rights. The Lessor and any
assignee of the Lessor pursuant to Section 16 hereof (including,
without limitation, the Security Trustee and the Note Purchaser)
each shall have the right, at their respective sole cost and expense,
by thelr respective authorized representative, to inspect the Equip-
ment and the Lessee's records with respect thereto, at such time
as shall be reasonably necessary to confirm to the satisfaction of
each of them the existence and proper maintenance of the Equipment
during the continuance of this Lease.

SECTION 13. RETURN OF EQUIPMENT UPON EXPIRATION OF TERM.

As soon as practicable on or after the expliration of the
term of this Lease with respect to any Item of Equipment and in
any event not later than 60 days thereafter, the Lessee will, at
its own cost and expense, at the request of the Lessor, deliver
possession of such Item of Equipment to the Lessor upon such storage
tracks as the Lessee and the Lessor may agree, or in the absence
of such agreement upon storage tracks in the vicinity of Soda Springs,
Idaho, and permit the Lessor to store such Item of Equipment on
such tracks for a period not exceeding 120 days and transport the
same at any time within such 120-day period by any connecting carriler
to the interchange point nearest the place of storage, all as directed
by the Lessor upon not less than 30 days' written notice to the
Lessee. All movement and storage of each such Item is to be at the
risk and expense of the Lessee. During any such storage period the
Lessee will permit the Lessor or any person designated by 1it,
including the authorized representative or representatives of any
prospective purchaser of any such Item, to inspect the same; provided,
however, that the Lessee shall not be liable, except in the case
of negligence of the Lessee or of its employees or agents, for any
injury to, or the death of, any person exercising, either on behalf
of the Lessor or any prospective purchaser, the rights of inspection
granted under this sentence. The assembling, delivery, storage and
transporting of the Equipment as hereinbefore provided are of the
essence of this Lease, and upon application to any court of equity
having jurisdiction in the premises the Lessor shall be entitled
to a decree against the Lessee requiring specific performance of the
covenants of the Lessee to so assemble, deliver, store and transport
the Equipment. All amounts earned in respect of the Equipment after
the date of expiration of this Lease, after deduction of the reasonable
expenses of the Lessee incident thereto, shall belong to the Lessor
and, i1f received by the Lessee, shall be promptly turned over to
the Lessor. In the event any Item of Equipment is not assembled,
delivered and stored as hereinabove provided within 30 days after
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the expiration of this Lease, the Lessee shall, in addition, pay

to the Lessor for each day thereafter an amount equal to the amount,
if any, by which the higher of (i) an amount equal to 0.029007%

of the Purchase Price of such Item of Equipment, or (1i) the Fair
Rental Value (determined in the manner provided in Section 18 hereof)
for such Item for each such day exceeds the amount, if any, received
by the Lessor (either directly or from the Lessee) for such day for
such Item pursuant to the preceding sentence.

Each Item of Equlpment returned to the Lessor pursuant to
this Section 13 shall (i) meet the requirements set forth in Section
8 hereof and shall be in at least the operating order, repair and
condition which the Item would have been in if the Lessee had com-
plied with the terms and conditions of Section 8 hereof throughout
the term of this Lease, (i11) be furnished with all components and
accessories that were delivered to the Lessee together with such
Item and have attached or affixed thereto any part, addition or
improvement, title to which is vested in the Lessor pursuant to
Section 7 or Sectlion 8 hereof, and (ii1) have removed therefrom,
at the expense of the Lessee, any readily removable addition or
improvement, title to which 1s vested in the Lessee pursuant to
Section 8 hereof. A representative of the Lessor and a repre-
sentative of the Lessee shall each be present upon the return
of each Item of Equipment to inspect the condition thereof. Such
representatives shall together prepare and sign a written report
as to the condition of each Item returned. If any Item is returned
in a condition that does not comply with the requirements of the
first sentence of this paragraph, the Lessee agrees, at its own
expense, to repalr or cause to be repaired each such Item so that
such Item will be in the condition required by said sentence.

SECTION 14. DEFAULT.

14.1. Events of Default. Any of the following events
shall constitute an Event of Default hereunder:

(a) Default shall be made in the payment of any
part of the rental or Casualty Value provided in
Section 2 or 11 hereof and such default shall continue
for ten days;

(b) The Lessee shall make any assignment or
transfer of this Lease, or by affirmative act deliver
possession of the Equlipment, or any portion thereof,
except as permitted by this Lease;

(¢) Any representation or warranty made (1) by
the Lessee herein or in the Participation Agreement or
in any statement or certificate furnished to the Lessor,
the Security Trustee or the Note Purchaser pursuant to
or in connection with this Lease or the Participation
Agreement, or (i1) by the Guarantor in or pursuant to
or in connection with the Guaranty Agreement executed
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by the Guarantor in respect of the obligations and
liabilities under this Lease or in the Participation
Agreement or in any statement or certificate furnished
to the Lessor, the Security Trustee or the Note
Purchaser pursuant to or in connection with this Lease,
the Guaranty Agreement or the Participation Agreement,
proves untrue in any materlal respect as of the date of
issuance or making thereof and continues to be untrue;

(d) Default shall be made in the observance or
performance of any of the covenants and agreements of
the Lessee contained in Section 11.1 of this Lease, and
such default shall continue for 30 days after written
notice from the Lessor to the Lessee specifying the
default and demanding that the same be remedied,

provided that no notice or lapse of time shall be

required in the event that such default consists of the
failure to maintalin Insurance in the amounts specified

by Section 11.1 (as opposed to any other failure to comply

with said Section 11.1);

(e) Default shall be made in the observance or
performance of any other of the covenants, conditions
and agreements on the part of the Lessee contained
herein or in the Participation Agreement and such
default shall continue for 30 days after written
notice from the Lessor to the Lessee, specifylng
the default and demanding the same to be remedled;

(f) Any holder of Funded Debt (as defined below)
of the Lessee or a trustee for such holder shall cause
to be accelerated the payment thereof prior to its
stated maturity or its regularly scheduled dates of
payment, or any lessor or assignee thereof shall
terminate or shall initiate appropriate proceedings
to enforce any Capitalized Lease (as defined below),
in each such case upon the happening of a default or
event, and following such giving of notice and/or the
continuance of such period of time, if any, as shall
permit such acceleratlon or termination or the
initlation of such proceedings;

(g) Default shall be made in the observance or
performance of any of the covenants and agreements
on the part of the GQuarantor contained in the Guaranty
Agreement or in the Participation Agreement and such
default shall continue for thirty (30) days after
written notice from the Lessor to the Lessee and
the Guarantor specifying the default and demanding
that the same be remedled; provided, that in the
event that such default conslists of the failure to
pay any sum due under this Lease, the Participation
Agreement or the Guaranty Agreement in conformance
with the requirements of such Agreements, such
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default shall continue for ten days after written
notice from the Lessor to the Lessee specifying
the default and demanding the same to be remedied;

(h) Any holder of Funded Debt (as defined below)
of the Guarantor or a trustee for such holder shall
cause to be accelerated the payment thereof prior to
its stated maturity or its regularly scheduled dates
of payment, or any lessor or assignee thereof shall
terminate or shall initiate appropriate proceedings
to enforce any Capitalized Lease (as defined below),
in each such case upon the happening of a default or
event, and following such giving of notice and/or
the continuance of such period of time, 1if any, as
shall permit such acceleration or termination or the
inltiation of such proceedings;

(1) The Lessee or the Guarantor becomes insolvent
or bankrupt or fails to pay its debts generally as
they become due, or makes an assignment for the
beneflt of creditors or applies for or consents to
the appointment of a custodian, liquidator, trustee
or recelver for the Lessee or the Guarantor or for
the major part of 1ts property;

(3) A custodian, liquidator, trustee or receilver
1s appointed for the Lessee or the Guarantor or for
the major part of 1ts property and is not discharged
within sixty (60) days after such appointment; or

(k) Any other proceedings shall be commenced by
or against the Lessee or the Guarantor for any relief
which includes, or might result in, any modification
of the obligations of the Lessee hereunder or of the
Guarantor under the Guaranty Agreement in respect of
any of its Funded Debt or Capitalized Leases under
any bankruptcy or insolvency laws, or laws relating
to the relief of debtors, readjustment of indebted-
ness, reorganizations, arrangements, compositions or
extension (other than a law which does not permit
any readjustment of such obligations of the Lessee or
the Guarantor, as the case may be), and, unless such
proceedings shall have been dismissed, nullified,
stayed or otherwilise rendered ineffective (but then
only so long as such stay shall continue in force
or such 1neffectiveness shall continue), all such
obligations of the Lessee and/or the Guarantor shall
not have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustee or
recelver or receivers appointed (whether or not subject
to ratification) for the Lessee and/or the Guarantor
or for the property of the Lessee and/or the Guarantor
in connection with any such proceedings, in such manner
that such obligations shall have the same status as
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obligations incurred by such trustee or trustees or
receilver or recelvers, within 60 days after such
appointment, if any, or 90 days after such proceedings
shall have been commenced, whichever shall be earlier.

"Funded Debt" of the Lessee or the Guarantor, as the case
may be, shall mean any indebtedness thereof for borrowed money,
whether incurred, assumed or guaranteed, or indebtedness which has
been incurred, assumed or guaranteed in connection with the acquisi-
tion of property or assets (including any deferred portion of the
purchase price thereof) which in any case has an unpaid principal
balance of more than $150,000 and has a stated maturity of (or is
renewable or extendible at the option of the obligor for a perilod
or periods extending) more than 12 months from its date of origin,
including the current maturities thereof.

"Capitalized Lease" shall mean any lease of real or
personal property by the Lessee or. the Guarantor, as the case may
be, as lessee, which as originally executed provides, or is amended
to provide, for a term (including the initial term and any period
for which such lease may be renewed or extended at the option of
the lessor) of more than three years and which has an unexpired term
of more than one year (including any such renewal or extension
periods) and which provides for the payment by such lessee throughout
the then remaining term of the lease of periodic rental installments
aggregating more than $150,000, whether or not such lease or the
rentals thereunder are reflected in the balance sheet of sald lessee,
or any lease of real or personal property by any other party otherwise
described above for which the Lessee or the Guarantor has assumed
or guaranteed the obligations of the lessee thereunder.

14.2. Remedies. If any Event of Default has occurred
and 1s continuing, the Lessor or, in the event this Lease shall be
assigned to an assignee pursuant to Section 16 hereof, such assignee,
at its option, may:

(a) Proceed by appropriate court action or
actions, either at law or in equity, to enforce
performance by the Lessee of the applicable covenants
of this Lease or to recover damages for the breach
thereof, including reasonable attorneys' fees; and/or

(b) By notice in writing to the Lessee, terminate
this Lease, whereupon all right of the Lessee to the
use of the Equipment shall absolutely cease and terminate
as though this Lease had never been made, but the Lessee
shall remain liable as hereinafter provided; and thereupon,
the Lessor may by its agents enter upon the premises
of the Lessee or other premises where any of the Equip-
ment may be located and take possession of all or any
of the Items of Equipment and thenceforth hold, possess
and enjoy the same free from any right of the Lessee,
or 1ts successors or assigns, to use such Items for
any purpose whatever without duty to account, but the
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Lessor shall nevertheless have a right to recover from
the Lessee any and all amounts which may have accrued

to the date of such termination (computing the rental

for any number of days less than a full rental period

by multiplying the rental for such full rental period

by a fractlon of which the numerator is such number

of days and the denominator is the total number of

days in such full rental period) and also to recover
forthwith from the Lessee (1) as damages for loss of

the bargain and not as a penalty, whichever of the
following amounts the Lessor, in 1ts sole discretion,
shall specify: (x) a sum with respect to each Item

of Equipment which represents the excess of the present
worth, at the time of such termination, of all rentals

for such Item which would otherwise have accrued hereunder
from the date of such termination to the end of the

term of this Lease over the then present worth of the
then Falir Rental Value of such Item for such period
computed by discounting from the end of such term to

the date of such termination, such present worth to

be computed in each case on a basis of a 13% per annum
discount, compounded quarterly from the respective

dates upon which rentals would have been payable hereunder
had this Lease not been terminated, or (y) an amount

equal to the excess i1f any of the Casualty Value of

such Item of Equlipment as of the rental payment date

on or immediately preceding the date of termination

over the Fair Market Value thereof at such time; provided,
however, that in the event the Lessor shall have sold

any Item of Equipment, the Lessor, in lieu of collecting
any amounts payable to the Lessor by the Lessee pursuant
to the preceding clauses (x) and (y) of this part (1)

with respect thereto may, if 1t shall so elect, demand
that the Lessee pay the Lessor and the Lessee shall pay
to the Lessor, on the date of such sale, as liquidated
damages for loss of a bargain and not as a penalty,

an amount equal to the excess, 1f any, of the Casualty
Value of such Item of Equipment as of the rent payment
date on or immedlately preceding the date of termination
over the net proceeds of such sale, and (i11) any damages
and expenses, other than for a fallure to pay rental,

in addition thereto, 1including reasonable attorneys' fees,
which the Lessor shall have sustained by reason of the
breach of any covenant or covenants of this Lease other
than for the payment of rental, including, without limita-
tion, the obligation of the Lessee hereunder to indemnify
any party for any loss, liability or damage.

For purposes of Section 14.2 above, the Fair Rental Value and Fair
Market Value for any Item of Equipment shall be determined in the
manner provided for appraisal arrangements specified in Section
18.1(b) hereof; provided that any sale in a commercially reasonable
manner of any Item of Equipment prior to any such determination shall
conclusively establish the Fair Market Value of such Item and any
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rental in a commerclally reasonable manner of any Item of Equipment
prior to any such determination shall conclusively establish the
Fair Rental Value of such Item.

Payment by the Lessee to the Lessor or any assignee
thereof (including, without limitation, the Securlty Trustee and
the Note Purchaser) of any amount pursuant to this Section, (a)
shall reflect the amount of taxes, including, but not limited to
foreign, Federal, state and local taxes, including income and
withholding taxes lmposed by Canada or any political subdivision
thereof, incurred by the Lessor or such assignee, as the case may
be, as a result of receipt of such payment in such manner as to
hold the Lessor or such assignee, as the case may be, harmless
therefrom (taking into account, for such purpose, any portion of
any forelgn tax credits with respect to foreign taxes that may
be pald by the Lessor or any assignee thereof with respect to any
amounts received pursuant to this Section to the extent the Lessor
or the assignee, as the case may be, decides in 1its sole discre-
tion actually to credit and so credits such forelgn taxes against
its United States Federal income tax liability), and (b) shall not
in any wise entitle the Lessee (whether by way of subrogation or
otherwise) to any right, title or interest of the Lessor or any
such assignee hereunder or under the Participation Agreement.

14.3. Cumulative Remedies. The remedies in this Lease
provided in favor of the Lessor shall not be deemed exclusive, but
shall be cumulative and shall be 1in addition to all other remediles
in its favor existing at law or in equity. The Lessee hereby walves
any mandatory requirements of law, now or hereafter in effect, which
might 1imit or modify any of the remedlies herein provided, to the
extent that such waiver 1s permitted by law. The Lessee hereby waives
any and all existing or future claims of any right to assert any
offset against the rent payments due hereunder, and agrees to make
the rent payments regardless of any offset or claim which may be
asserted by the Lessee on 1ts behalf 1n connectlion with the lease
of the Equlpment.

l4.4. Lessor's Fallure to Exercise Rights. The failure
of the Lessor to exercise the rights granted it hereunder upon any
occurrence of any of the contingencies set forth herein shall not
constitute a walver of any such right upon the continuation or
recurrence of any such contingencies or similar contingenciles.

14.5. Notice of Event of Default. The Lessee also agrees
to furnish to the Lessor, the Security Trustee and the Note Purchaser,
promptly upon any responsible officer becoming aware of any condition
which constituted or constitutes an Event of Default under this Lease
or which, after notice or lapse of time, or both, would constitute
such an Event of Default, written notice specifying such condition
and the nature and status thereof. For the purposes of this Sectlion
14,5 a "responsible officer" shall mean, with respect to the subject
matter of any covenant, agreement or obligation of the Lessee in
this Lease contained, any corporate officer of the Lessee who, in
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the normal performance of his operational responsibilities, would
have knowledge of such matter and the requirements of this Lease
with respect thereto.

SECTION 15. RETURN OF EQUIPMENT UPON DEFAULT.

15.1. Lessee's Duty to Return. If the Lessor or any
assignee of the Lessor pursuant to Section 16 hereof shall terminate
this Lease pursuant to Section 14 hereof, the Lessee shall forthwith
deliver possession of the Equipment to the Lessor. For the purpose
of dellivering possession of any Item of Equipment to the Lessor as
above required, the Lessee shall at its own cost, expense and rilsk
(except as hereinafter stated):

(a) TForthwith place such Equipment upon such
storage tracks within the continental United States
as the Lessor may designate or, in the absence of
such designation, as the Lessee may select;

(b) Provide storage at the risk of the Lessee
for each such Item of Equipment on such tracks until
the same has been sold, leased or otherwise disposed
of by the Lessor; and

(¢) Transport any Items of Equipment to any
place of interchange on the lines of a rallroad
within a 100-mile radius of such storage tracks, all
as the Lessor may reasonably direct upon not less
than 30 days' written notice to the Lessee.

During any such storage period the Lessee shall malntain
the Items of Equipment in such manner as required by Section 8 hereof
and shall maintain the insurance required by Section 11.1 hereof
during such period. All amounts earned 1in respect of the Equipment
after the date of termination of this Lease, shall belong to the
Lessor or in the event this Lease has been assigned pursuant to
Section 16 hereof, to such assignee, and, if received by the Lessee,
shall be promptly turned over to the Lessor, or in the case of such
assignment, to such assignee. In the event any Item of Equipment
is not assembled, dellvered and stored as hereinabove provided within
30 days after the termination of this Lease, the Lessee shall, in
addition, pay to the Lessor or, in the case of such assignment,
to such assignee for each day thereafter an amount equal to the
amount, if any, by which the higher of (1) an amount equal to
0.029007% of the Purchase Price of such Item of Equipment, or (1i1)
the Fair Rental Value (determined in the manner provided in
Section 18 hereof) for such Item of Equipment for each such day
exceeds the amount, 1f any, received by the Lessor or such assignee
(either directly or from the Lessee) for such day for such Item
pursuant to the preceding sentence.

Each Item of Equipment returned to the Lessor pursuant
to this Section 15 shall (1) meet the requirements set forth in

-29-



Section 8 hereof and shall be in at least the operating order,
repair and condition which the Item would have been in 1if the
Lessee had complied with the terms and conditions of Section 8
hereof throughout the term of this Lease, (i1) be furnished with
all components and accessories that were delivered to the Lessee
together with such Item and have attached or affixed thereto

any part, addition or improvement, title to which 1is vested in

the Lessor pursuant to Sectlon 7 or Section 8 hereof, and (1i1)
have removed therefrom, at the expense of the Lessee, any readily
removable addition or improvement, title to which is vested in

the Lessee pursuant to Section 8 hereof. A representative of

the Lessor and a representative of the Lessee shall each be present
upon the return of each Item of Equlipment to inspect the condition
thereof. Such representatives shall together prepare and sign

a written report as to the condition of each Item returned. If
any Item 1s returned in a conditlion that does not comply with

the requirements of the first sentence of this paragraph, the
Lessee agrees, at its own expense, to repair or cause to be
repaired each such Item so that such Item will be in the condition
required by sald sentence.

15.2. Specific Performance. The assembling, delivery,
storage and transporting of the Equipment as hereinbefore provided
are of the essence of thils Lease, and upon application to any court
of equlty having Jurisdiction 1n the premises, the Lessor shall be
entitled to a decree against the Lessee requiring specific performance
of the covenants of the Lessee so to assemble, deliver, store and
transport the Equipment.

15.3. Lessor Appointed Lessee's Agent. Without 1in any way
limiting the obligation of the Lessee under the foregoing provisions
of this Section 15, the Lessee hereby irrevocably appoints the Lessor
as the agent and attorney of the Lessee, with full power and authority,
at any time whille the Lessee is obligated to deliver possession of
any Items of Equipment to the Lessor, to demand and take possession
of such Item in the name and on behalf of the Lessee from whomsoever
shall be at the time in possession of such Item.

SECTION 16. ASSIGNMENTS BY LESSOR.

This Lease and all rent and all other sums due or to become
due hereunder may be assigned in whole or in part by the Lessor
without the consent of the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lessor except upon written notice
of such assignment from the Lessor. Upon notice to the Lessee of
any such assignment, the rent and other sums payable by the Lessee
which are the subject matter of the assignment shall be paid to or
upon the written order of the assignee. Without limiting the fore-~
golng, the Lessee further acknowledges and agrees that (i) the rights
of any such assignee in and to the sums payable by the Lessee under
any provision of this Lease shall not be subject to any abatement
whatsoever and shall not be subject to any defense, setoff, counter-
claim or recoupment whatsoever whether by reason of failure of or
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defect in the Lessor's title, or any interruption from whatsoever
cause in the use, operation or possession of the Equipment or any
part thereof, or any damage to or loss or destruction of the Equlp-
ment or any part thereof, or by reason of any other indebtedness or
1liability, howsoever and whenever arising, of the Lessor to the
Lessee or to any other person, firm or corporation or to any
governmental authority or for any cause whatsoever, 1t being the
intent hereof that, except in the event of a wrongful act on the
part of such assignee, the Lessee shall be uncondltionally and
absolutely obligated to pay such assignee all of the rents and other
sums which are the subject matter of the assignment, (11) said
assignee shall, if an Event of Default, or any event which with the
lapse of time or the glving of notice, or both, would constitute
such an Event of Default, shall have occurred and be continuing,
have the sole right to exercise all rights, privileges and remedies
(either in its own name or in the name of the Lessor for the use and
benefit of said assignee) which by the terms of this Lease are
permitted or provided to be exercised by the Lessor (except those
rights, privileges and remedles relating to amounts payable to the
Lessor pursuant to Sections 6, 10.2, 11.1 [with respect to public
liability insurance] and 21.2 hereof which shall remain enforceable
by the Lessor), but if no Event of Default or event which with the
lapse of time or giving of notice, or both, would constitute an
Event of Default, shall have occurred and be continuing, said
assignee and the Lessor may each exercise their respective rights,
privileges and remedles stated in this Lease to be provided for
their respective benefits, and in the case of an Event of Default
which adversely affects the rights, privileges or benefits of

the Lessor and for which provision is not made in the preceding
parenthetical to preserve enforcement thereof by the Lessor
directly, sald assignee shall not walve its rights hereunder as

to such Event of Default without the prlor written consent of the
Lessor, and (1ii) all obligations of the Lessor to the Lessee

under this Lease shall be and remain enforceable by the Lessee
against, and only against, the Lessor.

It 1s understood and agreed that the right, title and
interest of any such assignee in, to and under this Lease and the
rents and other sums due and to become due hereunder shall by the
express terms granting and conveying the same be subject to the
interest of the Lessee in and to the Equipment.

SECTION 17. ASSIGNMENTS BY LESSEE; USE AND POSSESSION.

17.1. Lessee's Rights to the Equipment. So long as no
Event of Default, or any event which with the lapse of time or the
giving of notice, or both, would constitute such an Event of Default,
shall have occurred and be continuing, the Lessee shall be entitled
to the possession and use of the Equipment in accordance with the
terms of this Lease, but, without the prior written consent of the
Lessor and any assignee thereof pursuant to Section 16 hereof, the
Lessee shall not assign, transfer or encumber its leasehold interest
under this Lease in any of the Equipment. The Lessee shall not,

-31-



without the prlor written consent of the Lessor, part with the
possession or control of, or suffer or allow to pass out of 1its
possession or control, any of the Equipment, except to the extent
permitted by the provisions of Section 17.2 hereof.

17.2. Use and Possession by Lessee, Interchange,
"Mileage". So long as the Lessee shall not be in default under
this Lease, the Lessee shall be entitled to and shall have the
exclusive use and possession of the Equipment. The Lessee agrees
that the Equipment will be used as follows:

(1) The Equipment will be used exclusively
within the continental United States and the Province
of Alberta, Canada, provided, however, that the
Equlipment may be used in such other Provinces of
Canada as the Lessee shall from time to time deslgnate
to the Lessor and the Security Trustee if prior to
any such use the Lessor and the Security Trustee shall
have recelved evidence that all necessary filings and
recordings have been completed in such Province or
Provinces as the Lessee shall have previously
designated and shall further receive an opinion of
counsel reasonably satisfactory to the Lessor and the
Security Trustee that such filings and recordings as
have been completed are sufficient to protect the
respective interests of the Lessor and the Securlty
Trustee in the Equipment; and further provided, that
during each fiscal year ending on September 30, each
Item of Equipment will be used in such a manner that
it will be located within the continental United
States more than 50% of the time;

(11) The Lessee shall from time to time be
permitted to give custody of the Equipment to such
malintenance firm as shall be chosen pursuant to
Section 8 hereof;

(111) The Lessee shall be permitted from time
to time to entrust the Equipment to such railroad
company as the Lessee shall choose to transport the
Equipment within those areas permitted pursuant to
clause (1) hereof; and

(iv) Immediately following the acceptance of
any Item of Equipment under this Lease, the Lessee
shall be permitted to sublet such Item to a railroad
company or shipper for the use thereof on a one time
basis from the vicinity of the place of acceptance
hereunder to the vicinity of the State of Idaho.

The Lessee agrees that 1t will not assign thls Lease or any of its

right hereunder or allow any possession or sublease of any Item of
Equipment except as provlided by the previous sentence or with the
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prior written consent of the Lessor and the Note Purchaser (which
consent will not be unreasonably withheld); provided, however, each
such sublease shall expresssly provide that the interest of the
sublessee thereunder is Junilor and subordinate to this Lease and

the rights and interests of the Lessor and the Note Purchaser here-
under, and provided, further, that no such sublease shall permit

use of the Equipment outside of the United States and the Province
of Alberta, Canada or any other province in which the Lessee may use
the Equipment pursuant to Section 17.2(1) hereof and that any sublessee
shall make such warranties and representatlons as may be required

by the Lessor and the Securlty Trustee in respect to ERISA. No such
sublease or permitted use shall relieve the Lessee of any of the
obligations, liabilities or duties hereunder which shall be and
remain those of the principal and not as surety.

It 1s contemplated that the Lessee shall receive insofar
as applicable law and regulations allow, all mileage allowances,
rentals and/or other compensation (hereinafter referred to as
"Mileage") payable by carriers by reason of the use of an Item of
Equipment, unless an Event of Default shall have occurred and be
continuing, in which event such mileage or portion thereof shall
be retained by the Lessor until such Events of Default shall no
longer be continued. The Lessor shall remlt such Mileage or
portion thereof as 1t may recelve to the Lessee promptly after
the Lessee shall furnish to the Lessor at the Lessee's sole
expense, either (1) a ruling of the Interstate Commerce Commission
to the effect that the remittance thereof to the Lessee will not
constitute a violation under 49 USC Sections 11902 and 11903, or
(11) an opinion of counsel to the same effect; provided, however,
that the Lessor will take such action as the Lessee may from
time to time request to enable the Lessee to receive and retain
such Mileage if the Lessee provides, at the Lessor's request,
the Lessor at Lessee's sole expense an opinion of counsel that
such action will not constitute a violation under 49 USC Sections
11902 and 11903.

17.3. Restriction on Lessee Organization. The Lessee
agrees with the Lessor that during the term of this Lease, the
Lessee will not merge or consollidate with or transfer substantially
all of its assets to any corporation; provided, however, that the
Lessee shall be permitted to reincorporate under the laws of the
United States or any state thereof 1f such reincorporation will not
result in such merger, consolidation or transfer of assets and such
reincorporation does not alter in any way the Lessee's obligation
to the Lessor hereunder.

SECTION 18. RENEWAL OPTIONS.

18.1. Renewal Options. Provided that no Event of Default,
or any event which with the lapse of time or the giving of notlce,
or both, would constitute such an Event of Default, shall have

occurred and be continuing, the Lessee shall have the followlng

renewal options:
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(a) The Lessee shall have the option to renew
and extend this Lease as to all, but not less than
all, of the Items of Equipment then leased hereunder
for two additional renewal terms of five years each
upon and subject to the terms and conditions herein
contained for the original term of this Lease;
provided that the Fixed Rental payable for and during
any such renewal term shall be an amount equal to the
Fair Rental Value (as hereinafter defined) of such
Items of Equipment and that the Casualty Value payable
for and during any such renewal term in respect of any
Item of Equipment suffering a Casualty Occurrence during
such term shall be an amount equal to the higher of (1)
the Fair Market Value of such Item of Equipment as of
the beginning of such renewal term, or (ii) an amount
equal to 20% of the Purchase Price of such Item of
Equipment. Each renewal term shall commence immediately
upon the explration of the preceding term. The Lessee
shall give the Lessor written notice of any such election
180 days prior to the commencement of any renewal term
provided for in this Section 18.1; and

(b) The Fair Rental Value or Fair Market Value, as
the case may be, of the Items of Equipment shall be
determined on the basls of, and shall be equal in amount
to, the value which would obtain in an arm's-length
transaction between an informed and willing lessee or
buyer, as the case may be (other than a lessee or buyer,
as the case may be, currently in possession) and an
informed and willing lessor or seller, as the case may
be, under no compulsion to lease or sell, as the case may
be. If on or before 90 days prior to the date of commence-
ment of the renewal term elected by the Lessee, the Lessor
and the Lessee are unable to agree upon a determination
of the Fair Rental Value or the Falr Market Value of such
Items of Equipment, such value shall be determined in
accordance with the foregoling definition by a qualified
independent Appralser. The term "Appralser" shall mean
any independent appralser mutually agreed upon by the
Lessor and the Lessee or 1f no such mutual agreement is
reached within 15 days after the beginning of such 90-day
period, two 1ndependent appralsers, one chosen by the Lessor
and one chosen by the Lessee, or, 1f such appralsers cannot
agree on the amount of such value within 60 days prior to
the date of commencement of the renewal term elected by
the Lessee, an independent appralser to be chosen by the
American Arbitration Association promptly thereafter. The
Appraiser shall be instructed to make such determination
within a perlod of 30 days following appointment, and shall
promptly communicate such determination in writing to the
Lessor and the Lessee. The determination so made shall be
conclusively binding upon both the Lessor and the Lessee.
The expenses and fees of the Appralser shall be borne by
the Lessee.
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18.2. Delivery of Equipment. Unless the Lessee has elected
to renew this Lease in respect of the Items of Equipment then leased
hereunder as provided in this Section 18, all of such Items of Equip-
ment shall be returned to the Lessor at the end of the original term,
or the then current renewal term, as the case may be, 1in accordance
with Section 13 hereof.

SECTION 19. INTEREST ON OVERDUE RENTALS AND AMOUNT PAID BY LESSOR.

Anything to the contrary herein contained notwithstanding
any nonpayment of rent due hereunder, or amounts expended by the
Lessor on behalf of the Lessee, shall result in the additional
obligation on the part of the Lessee to pay also an amount equal
to 14% per annum (or the maximum lawful rate, whichever is less)
on the overdue rentals and amounts expended for the period of
time during which they are overdue or expended and not repaid.

SECTION 20. INCOME TAX INDEMNITIES.

20.1. Loss of Assumed Tax Benefits., If

(a) the Lessor is not allowed for any taxable year
an investment credit under Section 38 and related sections
of the Code with respect to any one or more of the Items
of Equipment placed under this Lease in such year of not
less than 10% of the Purchase Price with respect to such
Item or Items; or

(b) the Lessor 1s not allowed the benefit of current
deductions for depreciation on any one or more of the Items
of Equlpment commencing in the Lessor's taxable year ending
December 31, 1980 under Section 167(a) of the Code (x)
computed pursuant to any method of depreciation authorized
by Section 167(b)(2) or (3) of the Code and pursuant to the
asset depreclation range system of Section 167(m) of the
Code and Section 1.167(a)-11 of the income tax regulations,
(y) computed on the basis (A) of a net salvage value of
zero, (B) that the basils of such Item or Items under Section
167(g) of the Code 1s not less than the Purchase Price with
respect to such Item or Items, and (C) that such Item or
Items have an asset depreclation period of 12 years, and
(z) determined on the basis of the "half-year convention"
of Section 1.167(a)=11(c)(2)(111) of the income tax
regulations; or

(e¢) the Lessor is not allowed the benefit of current
deductions under Section 163 of the Code for interest
payable on the Notes; or

(d) any investment credits or deductions for
depreciation with respect to any one or more of the Items
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of Equipment are recaptured in whole or in part
pursuant to Section 47 or Section 1245 of the Code or
any successor provision or provisions thereto; or

(e) more than 35% of any net operating losses
arlsing out of this Lease in any taxable year of the
Lessor are treated as derived from, or allocable to,
sources outside the United States; or

(f) any amount 1s included, at any time prior to
the end of the term of this Lease (including any renewal
terms) in the gross income of the Lessor as a result of
any transfer of any Item or Items of Equipment by the
Lessee or any repair, improvement, alteration, modifica-
tion or addition (including replacement of parts) to
such Item or Items of Equipment made by the Lessee
(herein called a "Capital Expenditure"); or

(g) the Lessor 1s not allowed the tax treatment
arising from any change, amendment or interpretation
based on which a rental adjustment pursuant to Section
2.3 hereof has been made;

(any such fallure to allow, such recapture, such treatment of net
operating losses as derived from or allocable to sources outside

the United States, or such inclusion in gross income as a result

of a Capital Expenditure being herein called a "Loss"), then, subject
to Section 20.2 hereof, the Lessee shall pay to the Lessor as an
indemnity the amount set forth in Section 20.4 hereof at the time

or times set forth therein.

20.2. Indemnification and Exceptions. The Lessee shall
be required to indemnify the Lessor with respect to any Loss if, but
only 1f, such Loss results from:

(a) a Loss described in clause (a), (b) or (d) of
Section 20.1 hereof if because of acts or failures to
act of the Lessee or the Manufacturer or their respective
officers, employees or agents such Loss results from
the use of an Item of Equipment by any person so as to
preclude the "original use of such property" within
the meaning of Section 48(b) or 167(c)(2) of the Code
from commencing with the Lessor or because, for purposes
of Code Section 48(a)(4), the Lessee is or becomes an
organization (other than a cooperative described in
Code Section 521) which is exempt from Federal income tax;

(b) the Lessee's use or allowance of the use of
an Item or Items of Equipment in such a manner as to
result in a Loss described in clause (a), (b), (4d)
or (e) of Section 20.1 hereof;

(c) a Capital Expenditure;
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(d) any act, or fallure to act, at any time, by
the Lessee or any of 1ts offlcers, employees or agents
(including, without limitation, any act, or fallure to
act, in respect of the 1ncome tax returns of the Lessee
insofar as they relate to the transaction contemplated
by this Lease and related documents, it being understood
that the Lessee will not engage in any act or failure to
act that 1s inconsistent with the Lessor being treated
as the lessor, and the Lessee being treated as the lessee,
of the Items of Equipment for Federal, state and local
income tax purposes) which is inconsistent with the
Lessee's obligations under this Lease and the Participa-
tion Agreement; or

(e) the Lessor not being allowed the tax treatment
arising from any change, amendment or interpretation
based on which a rental adjustment pursuant to Section 2.3
hereof has been made.

However, the Lessee shall not be required to indemnify the
Lessor with respect to any Loss that results solely and directly from:

(1) a Casualty Occurrence, if the Lessee has
made all payments with respect thereto that are
required to be made pursuant to Section 11.3 of this
Lease;

(11) a voluntary disposition by the Lessor of
i1ts beneficial interest in any Item or Items of Equip-
ment, if such disposition (x) shall be the direct
cause of such Loss with respect to such Item or Items
of Equipment, (y) shall occur at a time while no Event
of Default (and no event that, with the lapse of time or
the giving of notice, or both, would constitute an Event
of Default) has occurred and is continuing, and (z)
shall not be pursuant to the written consent of the
Lessee;

(1141) the faillure of the Lessor to claim in a
timely and proper manner on its income tax returns for
the appropriate taxable years any credits or deductions
contemplated by Section 20.1 hereof, unless the Lessor
shall have been advised by Messrs. Simpson Thacher &
Bartlett, or other independent tax counsel selected by the
Lessor and approved by the Lessee (which approval shall not
be unreasonably withheld) ("Special Tax Counsel"), that
there 1s no reasonable basis for claiming any such deduction
or credit;

(iv) the fallure of the Lessor to have sufficient
Federal income tax 1liability against which to apply
such credits or sufficlent income to benefit from such
depreciation or interest deductions;
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(v) the failure of the Lessor to take timely
action in contesting a claim made by the Internal Revenue
Service, but only i1f such actlon 1s required by the terms
of Section 20.3 hereof;

(vi) any amendment to, or change in, the Code,
the income tax regulations thereunder or published
administrative or Jjudicial interpretations of the Code
or such regulations, which change, amendment or
interpretation 1s not adopted or enacted and does not
have an effective date on or prior to the Term Lease
Commencement Date; or

(vii) any act, or failure to act, at any time,
by the Lessor or any of 1ts officers, employees or
agents, which i1s 1Inconsistent with the Lessor's obliga-
tions under this Lease and the Participation Agreement,
except at a time when an Event of Default (or an event
that, with the lapse of time or the giving of notice,
or both, would constitute an Event of Default) has
occurred and 1is continuing.

20.3. Proceedings. If at the conclusion of any audit the
Lessor receives a preliminary or "30-day" letter from the Internal
Revenue Service proposing an adjJustment in any item that, 1f agreed
to by the Lessor, would result in a Loss with respect to which the
Lessee would be required to indemnify the Lessor pursuant to this
Sectlon 20, the Lessor shall promptly notify the Lessee of such
proposed adjustment and shall furnish to the Lessee a statement
describing such Loss in reasonable detail. If requested to do so by
the Lessee, within 20 days after receipt of such statement, the
Lessor shall promptly request from Special Tax Counsel their opinion
as to whether there 1s a meritorious basis for contesting such
proposed adjustment. If the opinion 1s to the effect that there is
a meritorious basis for contesting such proposed adjustment, (1) the
Lessor shall contest such proposed adjustment beyond the level of
the Internal Revenue Service auditing agent by such administrative
proceedings, if any, as may be determined by the Lessor in its
sole discretion; (ii) upon the conclusion of such administrative
proceedings, if any, the Lessor shall promptly notify the Lessee of
the final adjustment proposed by the Internal Revenue Service; and
(111) if the Lessor receives within 30 days after such notice a
written request to do so from the Lessee, the Lessor shall contest
such final adjustment in a court of competent Jurisdiction. If the
Lessee requests the Lessor to appeal the decision of such a court or
of any intermediate appellate court, the Lessor shall promptly request
from Special Tax Counsel thelr opinion as to whether there 1s a
meritorious basis for appealing such decision. Any contest, proceeding
or appeal required to be undertaken by the Lessor pursuant to this
Section 20.3 in connection with any proposed adjustment shall be
subject to the following conditions: (1) the Lessor may determine
the court of competent Jjurisdiction in which to contest such proposed
adjustment; (1i) although the Lessor will keep the Lessee informed
as to the progress of such litigation and will consult the Lessee's
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counsel if requested, the conduct of the litigation shall remain
within the sole discretion of the Lessor and its Special Tax Counsel,
whose decisions may take into account the overall tax interests of
the Lessor; and (11ii) the Lessor shall not be required to undertake
judicial proceedings if the proposed adjustment relates to tax
payments of less than $10,000 (for this purpose any proposed adjust-
ment that relates to an issue that could affect more than one taxable
year shall be treated as involving the total potential undiscounted
payments, taking into account all taxable years to which the proposed
adjustments could relate); and provided that the Lessor shall not be
required to contest or appeal any proposed adjustment unless and
until (A) the Lessor shall have determined that the action to be
taken will not result in the danger of sale, forfelture or loss

of, or the creation of a lien (other than a Permitted Encumbrance)
on any Item of Equipment, and (B) the Lessee shall have agreed to
indemnify the Lessor in a manner satisfactory to it for any liability
or loss (not including income taxes in respect of unrelated trans-
actions) that the Lessor may incur as a result of contesting the
proposed adjustment and shall have agreed to pay the Lessor on
demand all costs and expenses that the Lessor may incur in connection
with contesting such adJustment, including, without limitation,

(x) reasonable attorneys', accountants', engineers' and like
professional fees and disbursements, (y) the amount of further
interest, additions to tax or penaltles that may be payable as a
result of contesting such adjustment, and (z) if the Lessor shall
have elected to contest such adjustment by paying the tax claimed
(including such other amounts payable as interest, additions to

tax and penalties 1in respect of such tax) and seeking a refund,
interest on the amount of such tax (including such other amounts
payable as interest, additions to tax and penalties in respect of
such tax) computed from the date of its payment by the Lessor to

the date of such refund or the date the Lessee reimburses the
Lessor for the tax and other amounts so pald, whichever is earlier,
at the Designated Rate, such interest to be payable in appropriate
installments on each rent payment date. Upon receipt by the Lessor
of a refund (or credit against tax which does not result in a

refund because 1t is applled against any tax deflclencies of the
Lessor) of any tax and other amounts so paid by it and in respect

of which the Lessee shall have pald such interest to the Lessor
while payment of such tax and other amounts was contested by the
Lessor, so long as no Event of Default (or other event which after
notice or lapse of time, or both, would become an Event of Default)
shall have occurred and be continuing, the amount of any interest
pald or credited to the Lessor in respect of such refund (or credit)
shall be paid to the Lessee forthwith upon such recelpt. If the
Lessee shall have made indemnification payments to the Lessor
pursuant to this Section 20 in respect of the tax and other amounts
8o contested, then upon receipt by the Lessor of such refund (or
credit), so long as no Event of Default (or other event which

after notice or lapse of time, or both, would become an Event of
Default) shall have occurred and be continuing, the Lessor shall
pay to the Lessee forthwith the sum of (a) the amount of such
refund (or credit), reduced by all taxes required to be paid by

the Lessor in respect of the receipt of such refund (or credit)

and (b) the amount of any taxes saved by the Lessor in respect of
its payment to the Lessee of amounts referred to in clause (a)

above and this clause (b).
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20.4, Amount and Time of Payment of Indemnity. The
amount of indemnity payable by the Lessee pursuant to this Section 20
with respect to a Loss shall be such amount as will result, in the
Lessor's reasonable judgment, in preserving for the Lessor both the
after-tax rate of return (as computed under the multiple investment
sinking fund method) and the total after-tax cash flow over the
entire term of the Lease that would have been realized by the Lessor
1f such Loss had not occurred, based on an assumed combined effective
rate of Federal, state and local taxes of 487 (or if there 1s a
change in the Federal corporate income tax rate on or prior to the
Term Lease Commencement Date, such combined effective rate as would
result from the combination of the Federal tax rate in effect as of
the Term Lease Commencement Date and an assumed aggregate rate of
state and local taxes of 4%), and in all other respects based on the
assumptions (including, but not limited to, the Lessor's being held

harmless under the provisions of Section 10.2 of this Lease from

any foreign taxes paid by it and from the inability on the part of
the Lessor to credit currently any foreign tax credits against its
Federal lncome tax 1liability when such inability results from the
allocation to foreign sources of more than 35% of the net operating
losses arising out of this Lease in any taxable year) and methods
of calculation utilized by the Lessor in originally evaluating the
transaction described in this Lease and related documents. The
amount of such payment of indemnity shall reflect (A) the amount of
interest, additions to tax and penalties payable by the Lessor with
respect to such Loss, (B) the amount of Federal, state and local
taxes on or measured by, net income (at the rates in effect from
time to time), interest, additions to tax and penalties incurred by
the Lessor as a result of the receipt of such indemnity payment, and
(C) any amount palid by the Lessee to the Lessor pursuant to the
next-to-last sentence of Section 20.3 hereof which 1s not repaid by
the Lessor to the Lessee pursuant to such sentence. The Lessor
shall furnish the Lessee with a notice setting forth in reasonable
detall the computations and methods used in computing such amount
of indemnity.

In determining the amount of indemnity payable by the
Lessee pursuant to this Section 20 with respect to a Loss {including,
without limitation, a Loss which results from a Capital Expenditure),
there shall be taken into account any investment credits and deprecia-
tion deductions to which the Lessor is or expects to be entitled
(including, without limitation, credits or deductions with respect
to any such Capital Expenditure) in the year in which the Loss occurs
and in any other year or years, but if any such investment credits
or depreclation deductions are subsequently disallowed, recaptured
or treated as derived from or allocable to sources outside the United
States, such disallowance, recapture or allocation shall be treated
as a Loss described in Section 20.1 hereof.

The Lessee's obligation tb pay any indemnity payable pur-

suant to this Section with respect to a Loss shall become unconditional

(1) 1in the case of a Loss that is required to be reflected on a tax
return of the Lessor, 30 days after the date such tax return is filed;
(2) in the case of a Loss that results from a proposed adjustment of
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Casualty Value of the Item or Items of Equipment as so adjusted

the Internal Revenue Service that is not contested pursuant to
Section 20.3 hereof, 30 days after the Lessee's recelpt of the
statement referred to in the first sentence of Sectlon 20.3 hereof,
and (3) in the case of a Loss that results from a proposed adjustment
of the Internal Revenue Service that 1is contested pursuant to

Section 20.3 hereof, 30 days after the day on which such contest

is finally concluded.

The Lessee shall pay to the Lessor a lump sum indemnity
at the time its obligation to pay indemnity pursuant to this
Section 20 becomes unconditional with respect to any Loss, if the
Lessee's obligation to pay indemnity pursuant to this Section
becomes unconditional on or after the termination of this Lease.
Any other indemnity payable pursuant to this Section 20 shall
be structured as level future rent increases, and the Lessee shall
commence payment of such increased rent on the first rental payment
date after the Lessee's obligation to pay indemnlty pursuant to
this Sectlon becomes unconditional.

20.5. Adjustment of Casualty Values. In the event that
the Lessee shall be required to indemnify the Lessor pursuant to
this Section with respect to a Loss relating to any Item or Items of
Equipment, the Casualty Value of such Item or Items of Equipment
shall be appropriately adJusted so as to reflect, among other
things, the reduction (if any) in taxes that will be payable
by the Lessor with respect to the Item or Items of Equipment
upon a Casualty Occurrence with respect thereto; and so that the
shall preserve for the Lessor both the after-tax rate of return
(calculated under the multiple investment sinking fund method)
and the total after-tax cash flow over the entire term of the
Lease that would have been realized by the Lessor had such Loss
not occurred, based on an assumed comblned effective rate of Federal,
state and local taxes of 48% (or if there 1s a change in the Federal
corporate income tax rate on or prior to the Term Lease Commencement
Date, such combined effective rate as would result from the combina-
tion of the Federal tax rate in effect as of the Term Lease
Commencement Date and an assumed aggregate rate of state and local
taxes of 4%), and in all other respects based on the assumptions
(including, but not limited to, the Lessor's being held harmless
under the provisions of Section 10.2 of this Lease from any foreign
taxes paid by it and from the inability on the part of the Lessor
to credit currently any foreign tax credits against its Federal
income tax liabllity when such inability results from the allocation
to foreign sources of more than 35% of the net operating losses
arising out of this Lease in any taxable year) and methods of
calculation utilized by the Lessor in originally evaluating the
transaction described in this Lease and related documents; provided,
however, that such Casualty Values shall not be reduced below
the amounts required to satisfy the obligations of the Lessor
under the Security Agreement.

20.6. Definition of Lessor. For purposes of this Section
and Sections 10.2 and 2.3 hereof, the term "Lessor" shall include
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any affiliated group, within the meaning of Section 1504 of the
Code, of which the Lessor 1s a member, if consolidated returns are
filed for such affiliated group for Federal income tax purposes.

SECTION 21. MISCELLANEOUS.

2l1.1. Notices. Any notice required or permitted to be
given by any party hereto to the other shall be deemed to have been
given (1) upon delivery, i1f delivered in person; (11) upon the date
shown on the return receipt when sent by registered or certified
United States or Canadian mall, postage prepaid and return receipt
requested; or (1i11i) on the date received, if transmitted by telegraph,
telex or other telecommunication. Each such communication shall be
addressed as follows:

If to the Lessor: EFS Alpha, Inc.
c¢/o Emery Financial Services, Inc.
164 Mason Street
Greenwich, Connecticut 06830
Attentlon: President

Payments to the Lessor hereunder
to be made as follows:

EFS Alpha, Inc.

Account No. 2234653

The Connecticut Bank and Trust Corpany
CBT Plaza

Darien, Connecticut 06820

If to the Security Trustee: The Connecticut Bank and Trust Company
Hartford, Connecticut 06115
Attention: Corporate Trust Department

If to the Lessee: Western Co-operatlive Fertllizers
(U.S.) Inc.
Phosphate Mine and Plant Office
P. O. Box 763
Soda Springs, Idaho 83276
Attention: President

With a duplicate copy of such
communication to:
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A

Western Co-operative Fertllizers
(U.S.) Inc.

P. 0. Box 2500

11111 Barlow Trail, S.E.

Calgary, Alberta, Canada T2P 2N1

Attentlion: President

If to the Note Purchaser: At the addresses provided therefor
in Schedule 2 to the Participation
Agreement

or addressed to any such party at such other address as such party
shall hereafter furnish to such other parties in writing.

2l.2. Right of Lessor to Perform. If the Lessee shall
fail to comply with any of its covenants herein contalned, either
the Lessor or, in the case of an assignment by the Lessor pursuant
to Section 16 hereof, the assignee thereunder (including, without

limitation, the Security Trustee and the Note Purchaser) may,

but shall not be obligated to, make advances to perform the same
and to take all such actlon as may be necessary to obtain such
performance. Any payment so made by any such party and all cost
and expense (including, without limitation, reasonable attorneys'
fees and expenses) incurred in connection therewith shall be
payable by the Lessee to the party making the same upon demand
as additional rent hereunder, with interest at the rate of 14%
per annum (or the lawful rate, whichever 1s less).

2l.3. Limitations of Liability. Anything in this Lease
to the contrary notwithstanding, the Lessee shall have no claim,
remedy or right to proceed against the Lessor in its individual
corporate capacity or any incorporator or any past, present or
future subscriber to the capital stock of, or stockholder, officer
or director of the Lessor for the payment of any deficlency or any
other sum owing on account of any obligatlion under this Lease or
for the payment of any liability resulting from the breach of any
representation, agreement or warranty of any nature whatsoever, in
this Lease, from any source other than the Equipment (subject to the
rights of the Securlity Trustee under the Security Agreement); and
the Lessee by the execution of this Lease, walves and releases any
personal 1l1ability of the Lessor in its individual corporate capacity
and any 1incorporator or any past, present or future subscriber to
the capital stock of, or stockholder, officer or director of the
Lessor for and on account of such obligation or such liability, and
the Lessee agrees to look solely to the Equipment (subject to the
rights of the Security Trustee under the Security Agreement) for the
satisfaction of such obligation or liability.

21.4. Execution in Counterparts. This Lease, and any lease
supplemental hereto, may be executed in several counterparts, each of
which so executed shall be deemed to be an origlnal and in each case
such counterparts shall constitute but one and the same instrument,
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21.5. Law Governing. This Lease shall be construed in
accordance with the laws of the State of New York; provided, how-
ever, that the partles shall be entitled to all rights conferred
by any appllcable Federal statute, rule or regulation.

21.6. Headings and Table of Contents. All Section
headings and the Table of Contents are inserted for convenience
only and shall not affect any construction or interpretation of
this Lease.

2l.7. Severability. Any provision of this Lease which
is prohibited or unenforceable in any Jurisdiction shall be as to
such Jurisdiction ineffectlive to the extent of such prohibition or
unenforceability without invalidating the remaining provisions
hereof, and any such prohibition or unenforceability in any
Jurisdiction shall not invalidate or render unenforceable such
provisions in any other Jjurisdiction.

IN WITNESS WHEREOF, the parties hereto have caused this
Lease to be executed by their respective officers thereunder duly
authorlized and the corporate seals to be hereto affixed as of the

day and year first above written. R 3
. [CORPORATE SEAL] EFS ALPHA, IN?.
. By , ngiai“:D
3 Its £t u!ﬂz';ﬂtl /4
Secretary
[CORPORATE SEAL] WESTERN CO~OPERATIVE FERTILIZERS

(U.S.) INC.

By %\SKUAQQA‘OM

_ATTEST:. Tts

2 ;_llnn&
R . T 1o tJdoit
R N, Z S
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©* “[NOTARIAL SEAL]

&

STATE OF NEW YORK )
SS

COUNTY OF NEW YORK )

On this 312lr day of MArcH , 1980, before me personally
appeared Jzoeeﬁ.iﬂ, Pﬂic}gﬁQb » to me personally known, who being
by me duly sworn, says that he is the Vjce fee<)perrv  of EFS
ALPHA, INC., that one of the seals affixed to the foregoing
instrument is the corporate seal of sald corporation, that said
instrument was signed and sealed today on behalf of said corporation
by authority of 1ts Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and deed of

sald corporation.

Notary delic) STATE oF N.Y.
Mo, YI-46L6331Y
QUALILFIED 1A QLEEVS CounTY
CERTIFICATE FILED 183 ~. Y. CouNTY

N

I NOTARIAL, SEAL] <%;L;TJL )Y], 7¢¢HéL;V
RN L

),
. ”’/J'; ),
“f

u‘ “\ l(.' ‘if

A
~ N
—~—

\mmmm;

= ‘ My commission expires:
T MAReH 30, 1982

\\\\“\

STATE OF NEW YORK )

S’

S8
COUNTY OF NEW YORK )

On this%ﬁﬂ%i day of March, 1980, before me personally
appeared K.F. N{ELSE L » to me personally known, who being
by me duly sworn, says that he is the freSiDesT of WESTERN
CO-OPERATIVE FERTILIZERS (U.S.) INC., that one of the seals affixed
to the foregoing instrument 1s the corporate seal of said
corporation, that said instrument was signed and sealed today on
behalf of sald corporation by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation.

- B ééi;/7 < Notary Public

o = Nor, JEAN

My commission expires: Quai- 24-382600s Now Yo
ertif; fled jn p;ovo29
c xqatg Fileq in h;lgs C°unty

°n Expires Ie\aw York Coy
ar, Oty
—45- °h 30, 198;



DESCRIPTION OF ITEMS OF EQUIPMENT

Manufacturer of Equipment:

Description and Mark and
Number of Items of
Equipment:

Base Purchase Price of
Equipment:

Maximum Aggregate Purchase
Price of Equlpment:

Places of Delivery:

Dutside Delivery Date:

(WCFL No. 80-1)

Trinity Industries, Inc.

One hundred 100-Ton Welded
Triple Covered Hopper Cars
with throughcenter sills
Marked and Numbered MBFX 4500
to MBFX 4599, both inclusive,
Complying with Manufacturer's
Specifications HC3-47A Dated
September 1, 1978

$49,000 per Item

$4,900,000

Fort Worth or Longview, Texas

June 30, 1980

SCHEDULE A

(to Equipment Lease)
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CERTIFICATE OF ACCEPTANCE
UNDER EQUIPMENT LEASE

TO: EFS Alpha, Inc.
(the "Lessor"),

Trinity Industries, Inc.
(the "Manufacturer")

I, a duly appointed and authorized representative of
MBF Industries, Inc. ("MBF"), acting as agent on behalf of Western
Co-operative Fertilizers (U.S.) Inc. (the "Lessee") under the
Equipment Lease dated as of March 1, 1980 between the Lessor and
the Lessee, do hereby certify that I have inspected, recelved,

approved and accepted delivery under the Lease of the following
Items of Equlipment:

TYPE OF EQUIPMENT: Covered Hoppers
PLACE ACCEPTED:

DATE ACCEPTED:

NUMBER OF UNITS:

MARKED AND NUMBERED:

I do further certify that the foregoing Items of Equip-
ment are in good order and condition, and appear to conform to
the specifications applicable thereto, that MBF has no knowledge
of any defect in any of the foregoing Items of Equipment with
respect to design, manufacture, condition or in any other respect,
and that each Item has been labeled by means of a plate or a
stencil printed in contrasting colors upon each side of the Item
in letters not less than one inch in height as follows:

"Leased from EFS Alpha, Inc., as Owner, and
Subject to a Security Interest and Charge in
Favor of The Connecticut Bank and Trust Company
Recorded with the I.C.C."

The execution of this Certificate will in no way relieve
or decrease the responsibility of the Manufacturer for any warrantles
1t has made with respect to the Equlpment.

Dated: » 19__

Inspector and Authorized
Representative of MBF, acting as

agent on behalf of the Lessee
(WCFL No. 80-1)

SCHEDULE B
(to Equipment Lease)



SCHEDULE OF CASUALTY VALUE

The Casualty Value for an Item of Egquipment payable on
the Term Lease Commencement Date or any Fixed Rental payment date
thereafter shall mean an amount equal to the percent of the Purchass
Price of such Item set forth opposite such date in the following
schedule (as the same may be increased pursuant to Annex 1 to this
Schedule C):

Term Lease Commencement Date

: or Number of Fixed Rental Percentage of Purchase
: Payment Date on which Price Payable as
: Casualty Value 1s Payable Casualty Value
Term Lease Commencement Date 105.9367%
1 107.1097%
2 106.942¢%
3 107.461%
b 108.241¢%
5 109.3517%
6 108.629%
7 108.9007%
8 109.515%
9 110.5597%
10 109.359%
; 11 109.4022%
) 12 109.858¢%
13 10L4.396%
i 14 103.018%
15 102.840%
16 103.052%
; 17 103.7437%
Q 18 101.980%
i 19 101.589%
20 101.633%
21 95.782%
22 ' 93.9347%
23 93.3397
24 93.1347%
25 93.4047%
26 91.265%
27 90.478%
28 90.103%
29 83.805%
30 81.677%
31 80.711%
32 80.091% .

(WCFL No. 80-1)

SCHEDULE C
(to Equipment Lease)



Term Lease Commencement Date

or Number of Flxed Rental Percentage of Purchase
Payment Date on which Price Payable as
Casualty Value is Payable Casualty Value
33 79.892%
34 T77.572%
35 T6. 4447
36 75.663%
37 75.305%
38 T72.844%
39 71.567%
: Lo 70.632%
! 41 70.104%
: y2 67.542%
; 43 66.126%
i uy 65.033%
§ 45 64.321%
% u6 61.698%
b7 60.149%
48 58.897%
L9 57.987%
50 55.3427%
51 53.669%
52 52.256%
53 51.1537%
54 48.537%
55 46.781%
56 45.246%
57 43.989%
58 41.437%
59 39.618¢%
60 37.979%
61 36.573%
62 34.101%
63 32.229%
64 30.4967%
65 28.954%
g 67 24.5347%
* 68 20.000%
Thereafter The higher of

20.000% or Fair
Market Value

(WCFL No. 80-1)



